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Preface 


This supplement contains the official version of material supplementing the 
Tennessee Code Annotated, Official Edition, as previously enacted, and new 
and amendatory laws of a general and permanent nature enacted in the 2021 
First Extraordinary Session and the 2021 Regular Session of the 112th 
General Assembly. It was prepared by the editorial staff of the publisher with 
the assistance of Paige A. Seals, Revisor of Statutes and Executive Secretary 
for the Tennessee Code Commission. 

Information about the Code and suggestions for its use may be found in the 
User’s Guide, a version of which appears in each volume. 

Please note: (1) Tennessee Code Annotated section designations assigned to 
2021 acts by the General Assembly may have been changed by the Tennessee 
Code Commission pursuant to § 1-1-108; and (2) under Tenn. Const., art. II, 
§ 24, laws requiring the expenditure of state funds may be null and void 
unless first-year funding is approved in the year in which the law is passed. 

This supplement contains annotations from decisions posted to Lexis Ad- 
vance through April 15, 2021. Annotations are taken from decisions or articles 
that appear in the following traditional sources: 


South Western Reporter, 3d Series 
Supreme Court Reporter 

Federal Reporter, 3d Series 

Federal Supplement, 2d Series 
Bankruptcy Reporter 

Opinions of the Attorney General 
Tennessee Bar Journal 

Tennessee Law Review 

University of Memphis Law Review 
Vanderbilt Law Review 


Suggestions, comments, or questions about the Tennessee Code Annotated 
are always welcome. You may call us toll free at (800) 833-9844, email us at 
customer.support@lexisnexis.com, or write Tennessee Editor, LexisNexis, 9443 
Springboro Pike, Miamisburg, OH 45342. 

Visit our Internet home page at www.lexisnexis.com for an online book- 
store, technical support, customer service, and other company information. 


August 2021 LexIsNExIs 


User’s Guide 


NUMBERING SYSTEM 


In 1979, a new numbering system was implemented by the Code 
Commission which facilitates the organization of sections. This system divides 
existing chapters into “parts” so that several related, but distinct, subjects can 
be compiled in one chapter. The new numbering system consists of three-tier 
numbers rather than the former two-tier numbers. Thus, former chapter 29 of 
title 4 (former §§ 4-2901 — 4-2926) was redesignated in 1979 and organized 
into two parts, §§ 4-29-101 — 4-29-120 and 4-29-201 — 4-29-207. The number 
in the first tier represents the title; the second tier represents the chapter; and 
the last tier represents the part and section. 

4 - 29 - 1 10 
Title Chap. Part Section 


For example, § 4-29-110 is the tenth section in the first part of chapter 29 of 
title 4. Section 4-29-203 is the third section in the second part of chapter 29 of 
title 4. 

Where former two-tier section numbers have been transformed into this 
three-tier system, a parallel reference table is provided showing the disposition 
of the former sections. Furthermore, the former two-tier section number 
appears in the history line of each section transformed to the three-tier system. 

Code sections are divided into subsections. A subsection may be further 
divided into subdivisions. The first level of a section is a subsection, and all 
subsequent divisions of that subsection are referred to as subdivisions. A 
subsection is designated by a lower case letter in parenthesis. If a section has 
only one subsection, the lower case designation does not appear, even if that 
subsection is subdivided; any subsequent division of that single subsection is 
designated and referred to by the appropriate subdivision designation. The 
designations are as follows: 


First level (subsections): (a), (b), (c), ete. 

Second level (subdivisions): (1), (2), (3), ete. 

Third level (subdivisions): (A), (B), (C), etc. 

Fourth level (subdivisions): (i), (i), (iii), etc. 

Fifth through eighth levels (subdivisions) repeat the above designations but 
italicize the designations: 

(a), (b), (ce), ete. 

(LD), Gai eve: 


For example, if § 1-1-101 is divided into two paragraphs designated as (a) 
and (b), those designated paragraphs are referred to as subsections, subsection 
(a) and subsection (b). If either subsection is further divided, those further 
divided levels of the subsection are subdivisions. 

Therefore, if subsection (a) is divided into three additional levels: (a)(1), 
(a)(2), and (a)(3), those levels within subsection (a) are referred to as 


vl 
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subdivisions: subdivision (a)(1), subdivision (a)(2), and subdivision (a)(3). Any 
subsequent further division of a subdivision is simply another subdivision. If 
subdivision (a)(1) is divided into three additional levels, (a)(1)(A), (a)(1)(B), and 
(a)(1)(C), those levels are also called subdivisions, as are the levels if 
subdivision (C) is further divided into additional levels, which would be 
subdivisions (i), (ii), (iii), ete. Example citation: § 1-1-101(a)(1)(A)(). 
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TENNESSEE CODE ANNOTATED 


TITLE 29 
REMEDIES AND SPECIAL PROCEEDINGS 


Chapter 


3. 
10. 
11. 
13. 


16. 


17. 


18. 
20. 


26. 
97. 


34. 


37. 
39. 
40. 
41. 


Abatement of Nuisances. 

Patent Infringement Actions. 

Contribution Among Tort-feasors. 

Criminal Injuries Compensation. 

Part 1. General Provisions 

Part 3. Trust Fund for Awards to Minors 

Eminent Domain. 

Part 1. General Provisions 

Part 2. Determination of Damages 

Eminent Domain by Public Agencies. 

Part 1. Power and Use of Eminent Domain — General Provisions 
Part 7. Action in Rem 

Part 9. Supplementary Method 

Part 10. Miscellaneous Provisions 

Forcible Entry and Detainer. 

Governmental Tort Liability. 

Part 1. General Provisions 

Part 2. Removal of Immunity 

Part 3. Claims Procedure 

Part 4. Funding and Insurance 

Health Care Liability. 

Part 1. General Provisions 

Partition. 

Part 1. Partition Generally 

Torts. 

Part 1. Generally — Privity 

Part 2. Tort Liability 

Part 5. Successor Corporation Asbestos-Related Liability Fairness Act 
Part 6. Asbestos Bankruptcy Trust Claims Transparency Act 
Part 7. Asbestos Claims Priorities Act 

Part 8. Tennessee COVID-19 Recovery Act [Repealed effective July 1, 2022] 
Equal Access to Justice. 

Compensation for Economic and Noneconomic Damages. 
Uniform Commercial Real Estate Receivership Act. 

Abusive Civil Actions. 
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REMEDIES AND SPECIAL PROCEEDINGS Zz 


CHAPTER 1 
GENERAL PROVISIONS — EXTRAORDINARY PROCESS 


29-1-101. Application of equitable remedies. 


NOTES TO DECISIONS 


1. Applicability. 

Statute was not applicable to a purchaser’s 
claim that an oral contract was unenforceable 
because the testimony was clear that the trans- 
action did not involve the sale of real property; 


rather, a purchaser agreed to lease a building 
that housed a market. Mesad v. Yousef, — 
S.W.3d —, 2018 Tenn. App. LEXIS 95 (Tenn. Ct. 
App. Feb. 22, 2018). 


29-1-103. Receivers pending litigation. 


NOTES TO DECISIONS 


2. Appointment. 

Trial court did not err in dismissing a limited 
liability company (LLC) member’s request for 
the appointment of a receiver because the 
member retained bo causes of action for dam- 
ages against the LLC upon which a request for 


a receiver could attach. Huggins v. McKee, 500 
S.W.3d 360, 2016 Tenn. App. LEXIS 354 (Tenn. 
Ct. App. May 31, 2016), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 697 (Tenn. Sept. 
22, 2016). 


CHAPTER 2 
STATUTE OF FRAUDS 


29-2-101. Writing required for action. 


NOTES TO DECISIONS 


ANALYSIS 


1. General Principles. 

14. —Estoppel. 

16. Promise of Personal Representative. 
24. Promise to Answer for Debt of Another. 
32. —Written Promise. 


34. ——Sufficiency of Consideration. 

37. Land Contracts. 

38. —Lands, Tenements and Hereditaments. 
44, —-—Mortgages. 

49. —-WTrustee Sales. 

63. —Writing. 

64.5. — —lIssue of Fact. 

67. _—-—Several Writings. 

71. —Signing. 

73. ——Signature. 

77. —Description of Property and Terms. 
82. —-—Sufficient Description Examples. 


97. —Parol Contracts. 
111. —Parol Evidence. 


114, —-—Prior or Contemporaneous Agree- 
ments. 

133. —Leases. 

135. ——Part Performance. 


144. Contracts To Be Performed Within One 
Year. 
159. Settlements. 


1. General Principles. 

Trial court should not have dismissed a civil 
rights case based on the one-year limitations 
period under state law because the complaint 
sufficiently alleged post-contract formation con- 
duct, and the four year statute of limitations for 
federal law applied instead. Neither the parol 
evidence rule nor the statute of frauds was 
applicable in this case since an action for dis- 
crimination under federal law _ generally 
sounded in tort. Belton v. City of Memphis, — 
S.W.3d —, 2016 Tenn. App. LEXIS 314 (Tenn. 
Ct. App. May 10, 2016). 

Given that appellee was prosecuting this 
action upon a written instrument, the lease, it 
could not rely upon the statute of frauds as 
though it were defending against an action, and 
appellant had not improperly relied upon an 
oral agreement to prosecute an action or for any 
of the conditions outlined in the statute. Tenn. 
Traders Landing, LLC v. Jenkins & Stiles, LLC, 
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— §.W.3d —, 2018 Tenn. App. LEXIS 397 
(Tenn. Ct. App. July 9, 2018). ; 


14. —KEstoppel. 

Promissory estoppel is explained as follows: a 
promise which the promisor should reasonably 
expect to induce action or forbearance on the 
part of the promisee or a third person, and 
which does induce such action or forbearance, 
is binding if injustice can be avoided only by 
enforcement of the promise. Calabro v. Calabro, 
15 S.W.3d 873, 1999 Tenn. App. LEXIS 732 
(Tenn. Ct. App. 1999). 

Trial court properly ruled that a neighbor 
was equitably estopped from asserting the stat- 
ute of frauds because the neighbor never denied 
that the parties had an oral agreement for 
construction of a private road across their prop- 
erties and, at all times, acted as if he intended 
to fulfill his obligations; the neighbor even 
requested and obtained modifications to the 
original agreement, which impacted the scope 
of the owner’s performance. Key v. Renner, — 
S.W.3d —, 2017 Tenn. App. LEXIS 780 (Tenn. 
Ct. App. Nov. 30, 2017). 


16. Promise of Personal Representative. 

Executor-administrator clause of the Tennes- 
see Statute of Frauds was not applicable to bar 
a claim by the decedent’s parents that the 
parents wire-transferred funds to the dece- 
dent’s account before the decedent’s death as a 
loan to pay off the mortgage on the decedent’s 
home to prevent a foreclosure of the home 
because there was no special promise on the 
part of the executor of the decedents’ estate to 
undertake the disputed debt and there was no 
proof that the estate was insolvent. In re Estate 
of Reed, — S.W.3d —, 2016 Tenn. App. LEXIS 
604 (Tenn. Ct. App. Aug. 22, 2016). 


24. Promise to Answer for Debt of An- 
other. 


32. —Written Promise. 

In a commercial lease case, a corporate presi- 
dent was not a guarantor of a tenant’s obliga- 
tions because there was no clear intent to bind 
the president personally; the tenant was iden- 
tified as the corporation, there was no place for 
the president to sign as the guarantor, and the 
president signed in an explicit representative 
capacity. The only express reference to the 
president as a “co-tenant” appeared two pages 
before the signature page. Creekside Partners 
v. Scott, — S.W.3d —, 2013 Tenn. App. LEXIS 
14 (Tenn. Ct. App. Jan. 10, 2013). 


34. ——Sufficiency of Consideration. 
Landlord was entitled to recover damages 
from a guarantor who signed an agreement 
guaranteeing performance of a lease to the 
extent of the guarantor’s interest in the lessee 
when the lessee defaulted because the lease 
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was between the lessee, a limited liability com- 
pany of which the guarantor was a member, 
and the landlord for the operation of a restau- 
rant. The landlord relied on the guarantor’s 
signed promise to guarantee a percentage of 
the payment of rent, and the lessee received the 
benefit of the leased premises for several 
months. 500 Block, LLC v. Bosch, — $.W.3d —, 
2018 Tenn. App. LEXIS 193 (Tenn. Ct. App. Apr. 
12, 2018), appeal denied, 500 Block, LLC v. 
Bosch, — S.W.3d —, 2018 Tenn. LEXIS 487 
(Tenn. Aug. 10, 2018). 


37. Land Contracts. 

Trial court erred in granting summary judg- 
ment to a contingent beneficiary’s siblings be- 
cause neither the Statute of Frauds nor the 
Dead Man’s Act barred consideration of an 
affidavit regarding the transfer of a farm to the 
beneficiary and his then-wife and the affidavit 
contained admissible evidence that created 
genuine issues of material fact as to whether 
the transfer was, or was not, an advancement 
of trust assets to the beneficiary. In re Estate of 
Taylor, — S.W.3d —, 2013 Tenn. App. LEXIS 
691 (Tenn. Ct. App. Oct. 22, 2013). 


38. —Lands, Tenements and Heredita- 
ments. 


44, —-—Mortgages. 

Statute of frauds applied to a note, deed of 
trust, and loan modification agreement entered 
into by borrowers and a lender, and the statute 
of frauds prevented these documents from be- 
ing modified by the oral statements of the 
lender’s representatives regarding the amount 
that the borrowers needed to pay each month. 
Asemota v. Suntrust Mortg., — F. Supp. 2d —, 
2012 U.S. Dist. LEXIS 83744 (W.D. Tenn. June 
18, 2012). 

In this foreclosure case, an agreement in- 
volved a modification as to when certain pay- 
ment obligations under a note were due, and 
thus it was required to be in writing and signed 
by the lender or creditor, or some other person 
lawfully authorized by such lender or creditor, 
under T.C.A. § 29-2-101(b)(1). Jones v. BAC 
Home Loans Servicing, LP, — S.W.3d —, 2017 
Tenn. App. LEXIS 464 (Tenn. Ct. App. July 12, 
2017). 

In this foreclosure case involving a modifica- 
tion as to when certain payment obligations 
under a note were due, the exception in T.C.A. 
§ 29-2-101(b)(2) did not apply, as the undis- 
puted facts established that no writing existed 
pertaining to the claimed agreement. Jones v. 
BAC Home Loans Servicing, LP, — S.W.3d —, 
2017 Tenn. App. LEXIS 464 (Tenn. Ct. App. 
July 12, 2017). 


49. ——Trustee Sales. 
Foreclosure sale was completed prepetition 
under Tennessee law, as consideration was ex- 
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changed, and statute of frauds was satisfied by 
preparation and execution of trustee’s deed 
prior to commencement of debtor’s case. Chap- 
ter 13 debtor’s interest in her property was not 
reinstated even though her confirmed plan pro- 
vided for maintenance payments and curing of 
arrearage, as plan did not specifically address 
foreclosure sale or reinstatement; further, fact 
that property was never property of estate 
precluded reinstatement by curing default in 
plan. In re Comer, — B.R. —, 2014 Bankr. 
LEXIS 907 (Bankr. E.D. Tenn. Mar. 7, 2014). 


63. —Writing. 

Both the statute of frauds, T.C.A. § 29-2- 
101(b)(1), and the express terms of the plan 
itself required that any modification to the plan 
or to the plaintiffs loan documents must be in 
writing. Although the plaintiff argued that the 
defendant did not promise a loan modification 
but promised to make her an offer for a loan 
modification, which rendered the statute of 
frauds inapplicable, that alleged oral promise 
would have essentially extended the duration 
of the plan beyond its limited duration, and 
that duration provision could be extended only 
through a written document; to the extent the 
plaintiff was seeking to enforce an oral state- 
ment by an employee of the defendant regard- 
ing the duration or terms of the plan, the 
statute of frauds barred that claim. Grona v. 
CitiMortgage, Inc., — F. Supp. 2d —, 2012 U.S. 
Dist. LEXIS 45876 (M.D. Tenn. Apr. 2, 2012). 

Trial court properly granted a lender’s mo- 
tion for judgment on the pleadings because 
subsection 29-2-101(b)(1) warranted the dis- 
missal of a borrower’s claim for breach of an 
agreement for future loans; the lender never 
made an actionable promise or commitment in 
writing, which would satisfy the statute, to 
provide the lender with any loans beyond the 
loan secured by real property. Shaw v. FSG 
Bank, N.A., — S.W.3d —, 2015 Tenn. App. 
LEXIS 698 (Tenn. Ct. App. Aug. 31, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
12 (Tenn. Jan. 14, 2016). 


64.5. ——lIssue of Fact. 

Seller submitted evidence in the form of 
affidavits from two witnesses, who stated that 
they were present and personally witnessed the 
purchaser’s signing of a promissory note that 
memorialized the parties’ agreement; although 
the trial court found that the parties’ oral 
agreement was unenforceable based on the 
statute of frauds, the seller established that a 
dispute existed as to a genuine issue of mate- 
rial fact, whether there was ever a written 
promissory note, and thus summary judgment 
was not appropriate. McKinnis v. Hammons, — 
S.W.3d —, 2014 Tenn. App. LEXIS 700 (Tenn. 
Ct. App. Oct. 30, 2014). 


67. ——Several Writings. 
Trustee’s claimed agreement with commer- 
cial tenants failed to comply with the Tennessee 


REMEDIES AND SPECIAL PROCEEDINGS 4 


Statute of Frauds because even when e-mails 
were read together and alongside other docu- 
ments referenced by the trustee, they failed to 
establish the terms of the alleged loan guaranty 
agreement. Moreover, the partial performance 
doctrine was unavailable to remove the bar 
imposed by the Statute of Frauds. Smith v. 
Hi-Speed, Inc., 536 S.W.3d 458, 2016 Tenn. 
App. LEXIS 638 (Tenn. Ct. App. Aug. 30, 2016). 


71. —Signing. 


73. ——Signature. 

Contract for the sale of real property was 
enforceable under the Statute of Frauds be- 
cause the parties’ agreement was accurately 
memorialized in a writing that was signed by 
the seller, who was properly considered the 
party to be charged as enforcement of the 
contract was sought against him. Other terms 
which were proposed or purported to be im- 
posed by the parties were not the subject of 
mutual assent. White v. Grimes, — S.W.3d —, 
2019 Tenn. App. LEXIS 229 (Tenn. Ct. App. 
May 18, 2019). 


77. —Description of Property and Terms. 


82. ——Sufficient Description Examples. 

Each contract designated the properties as 
“Country Joy Apartments, 493 Barnett Dr., 
Kingsport, TN” and “Country Joy Mobile Home 
Park, 483 Barnett Dr., Kingsport, TN,” and 
each description clearly pertained to only one 
tract, and the description satisfied the Statute 
of Frauds. Hobbs v. Nottingham, — 8.W.3d —, 
2015 Tenn. App. LEXIS 44 (Tenn. Ct. App. Jan. 
30, 2015). 


97. —Parol Contracts. 

Agreement that the individuals sought to 
enforce in another case was an oral agreement 
for the sale of real property and not the original 
written agreement, which was unenforceable; 
the individuals could not have prevailed in that 
case, such that the outcome of that case would 
have been no different had the attorney taken 
the actions the individuals alleged should have 
been taken, and thus the attorney was entitled 
to summary judgment. Lyons v. Atchley, — 
S.W.3d —, 2015 Tenn. App. LEXIS 21 (Tenn. Ct. 
App. Jan. 20, 2015), appeal denied, — S.W.3d 
—, 2015 Tenn. LEXIS 424 (Tenn. May 14, 
2015). 

Trial court properly entered summary judg- 
ment in favor of a decedent’s grandson and his 
wife because an oral contract was unenforce- 
able under the statute of frauds; none of the 
quitclaim deeds that transferred ownership of 
the property contained any reference to a prom- 
ise, understanding, or agreement that transfer 
of title was in consideration for future rental 
income, and the decedent’s estate provided no 
writing regarding the payment of rental income 
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to the decedent. Estate of Elrod v. Petty, — 
S.W.3d —, 2016 Tenn. App. LEXIS 424 (Tenn. 
Ct. App. June 23, 2016). 

Oral agreement fell squarely within the clas- 
sic definition of a “sale” of lands because the 
payment of rental income to the decedent for 
remainder of her life was the price the grand- 
son agreed to pay in exchange for the property; 
because the purported contract involved the 
sale of real property, it was subject to the 
statute of frauds. Estate of Elrod v. Petty, — 
S.W.3d —, 2016 Tenn. App. LEXIS 424 (Tenn. 
Ct. App. June 23, 2016). 

Trial court properly ruled that property own- 
ers’ cause of action for fraud, fraud in the 
inducement, and promissory fraud failed as a 
matter of law because the fraud claims were 
based on a church’s alleged oral promise to 
purchase owners’ real property and, as such, 
were barred by the statute of frauds. Harlan v. 
Cornerstone Church of Nashville, Inc., — 
S.W.3d —, 2018 Tenn. App. LEXIS 186 (Tenn. 
Ct. App. Apr. 9, 2018). 


111. —Parol Evidence. 


114. ——Prior or Contemporaneous 
Agreements. 

Trial court did not err by finding that a claim 
by the purported owner to title of a disputed 
interest in real property was barred by the 
Statute of Frauds because there was no deed or 
other written document evidencing any agree- 
ment or conveyance to the purported owner. 
Furthermore, an exception for complete perfor- 
mance, therefore, could not apply to the situa- 
tion. Logan v. Estate of Cannon, — S.W.3d —, 
2016 Tenn. App. LEXIS 708 (Tenn. Ct. App. 


Sept. 23, 2016). 


133. —Leases. 

Court of appeals erred in affirming the trial 
court’s order dismissing the landlord’s claim 
against the guarantor because the guarantor’s 
second signature served to bind him personally 
for the tenant’s obligations under the lease; the 
lease contemplated signatures by both the ten- 
ant and the guarantor, and the guarantor 
signed the lease twice, first in his representa- 
tive capacity on behalf of the tenant and then in 
his individual capacity as the guarantor of the 
tenant’s obligations. MLG Enters., LLC v. 
Johnson, 507 S.W.3d 183, 2016 Tenn. LEXIS 
629 (Tenn. Sept. 2, 2016). 

In a lessor’s action breach of contract action 
against a limited liability company (LLC) and 
its co-owners, the trial court properly granted 
the co-owners’ motion to dismiss because there 
was no language in the lease making them 
personally liable for any obligation of the LLC; 
the lease clearly identified the LLC as the 
lessee. Teal Props. v. Dog House Invs., LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 470 (Tenn. 
Ct. App. Aug. 15, 2018). 
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Formal inclusion of the single word “Indi- 
vidually” could not, by itself, convey personal 
liability upon a signatory when the body of the 
lease was otherwise devoid of any assumption 
of personal obligation or guarantor status. Teal 
Props. v. Dog House Invs., LLC, — S.W.3d —, 
2018 Tenn. App. LEXIS 470 (Tenn. Ct. App. 
Aug. 15, 2018). 

Because a lessee who signed a lease was 
lawfully authorized to sign the lease on behalf 
of the lessee and the other lessee, as each of the 
joint venturers had the power to bind the other 
and to subject the other to liability to third 
persons in matters which were strictly within 
the scope of the joint enterprise, the Tennessee 
Statute of Frauds was inapplicable. Perdue v. 
Kneedler, — S.W.3d —, 2019 Tenn. App. LEXIS 
461 (Tenn. Ct. App. Sept. 17, 2019), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 130 
(Tenn. Feb. 19, 2020). 


135. ——Part Performance. 

Trustee’s claimed agreement with commer- 
cial tenants failed to comply with the Tennessee 
Statute of Frauds because even when emails 
were read together and alongside other docu- 
ments referenced by the trustee, they failed to 
establish the terms of the alleged loan guaranty 
agreement. Moreover, the partial performance 
doctrine was unavailable to remove the bar 
imposed by the Statute of Frauds. Smith v. 
Hi-Speed, Inc., 586 S.W.3d 458, 2016 Tenn. 
App. LEXIS 638 (Tenn. Ct. App. Aug. 30, 2016). 


144. Contracts To Be Performed Within 
One Year. 

Letter, coupled with evidence of the sur- 
rounding circumstances, rendered the statute 
of frauds inapplicable because the letter agree- 
ment provided a three-year term, and a refer- 
enced seven-page agreement was terminable on 
death of a party. Gurley v. King, 183 S.W.3d 30, 
2005 Tenn. App. LEXIS 504 (Tenn. Ct. App. 
2005). 

Tennessee Statute of Frauds was not appli- 
cable to bar a claim by the decedent’s parents 
that the parents wire-transferred funds to the 
decedent’s account as a loan to pay off the 
mortgage on the decedent’s home to prevent a 
foreclosure of the home because the adminis- 
tratrix’s argument that the decedent could not 
have paid the loan back due to the decedent’s 
limited income was not sufficient to show that it 
was not reasonably possible to perform the 
contract for the loan between the parents and 
the decedent within a year. In re Estate of 
Reed, — S.W.3d —, 2016 Tenn. App. LEXIS 604 
(Tenn. Ct. App. Aug. 22, 2016). 


159. Settlements. 

As the parties intended to finalize their 
settlement agreement by electronic means, un- 
der T.C.A. § 47-10-107(c) of the Uniform Elec- 
tronic Transactions Act, T.C.A. §§ 47-10-101 to 
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47-10-123, emails their counsel exchanged con- 
stituted a writing for purposes of the Statute of 
Frauds, T.C.A. § 29-2-101, the typed name of 
appellant’s counsel on the emails constituted 
an “electronic signature” under § 47-10-107(d), 
and the settlement agreement set forth in the 
emails was thus enforceable. Waddle v. Elrod, 
367 S.W.3d 217, 2012 Tenn. LEXIS 290 (Tenn. 
Apr. 24, 2012). 

Statute of Frauds, T.C.A. § 29-2-101, applies 
to a settlement agreement if its terms require 
the transfer of an interest in real property, 


Collateral References. 
Sufficiency of description of terms and condi- 
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Waddle v. Elrod, 367 S.W.3d 217, 2012 Tenn. 
LEXIS 290 (Tenn. Apr. 24, 2012). 

Where appellee alleged she quitclaimed a 
one-half interest in her property to appellant 
because of the latter’s undue influence, the 
parties’ settlement agreement, under which ap- 
pellant agreed to transfer her interest back to 
appellee, was subject to the Statute of Frauds, 
T.C.A. § 29-2-101. Waddle v. Elrod, 367 S.W.3d 
217, 2012 Tenn. LEXIS 290 (Tenn. Apr. 24, 
2012). 


Satisfaction of statute of frauds by e-mail. 
110 A.L.R.5th 277. 


tions of lease, or lease provision, so as to comply 
with statute of frauds. 12 A.L.R.6th 123. 


CHAPTER 3 
ABATEMENT OF NUISANCES 


Section 

29-3-101. Definitions — Maintenance and abatement of nuisance — Forfeiture of property — 
Payment of moneys from forfeiture into general funds. 

Jurisdiction to abate. 

Filing of bill — Parties. 

Notice of hearing — Effect of injunction — Ex parte writ. 

Discovery. 

Order of abatement. 

Penalty for violation. 


29-3-102. 
29-3-103. 
29-3-106. 
29-3-109. 
29-3-110. 
29-3-111. 


29-3-101. Definitions — Maintenance and abatement of nuisance — 
Forfeiture of property — Payment of moneys from forfei- 
ture into general funds. 


(a) As used herein: 
(1) “Lewdness” includes all matter of lewd sexual conduct or live exhibi- 
tion, and includes, but is not limited to, possession, sale or exhibition of any: 

(A) Obscene films or plate positives; 

(B) Films designed to be projected upon a screen for exhibition; or 

(C) Films or slides, either in negative or positive form, designed for 
projection on a screen for exhibition; 

(2) “Nuisance” means that which is declared to be a nuisance by other 
statutes, and, in addition, means: 

(A) Any place in or upon which lewdness, prostitution, promotion of 
prostitution, patronizing prostitution, unlawful sale of intoxicating li- 
quors, unlawful sale of any regulated legend drug, narcotic, other con- 
trolled substance or controlled substance analogue, any sale or possession 
with intent to sell of drug paraphernalia, as defined by § 39-17-402, 
unlawful gambling, any sale, exhibition or possession of any material 
determined to be obscene or pornographic with intent to exhibit, sell, 
deliver or distribute matter or materials in violation of §§ 39-17-901—39- 
17-908, § 39-17-911, § 39-17-914, § 39-17-918, or §§ 39-17-1003—39-17- 
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1005, quarreling, drunkenness, fighting, breaches of the peace are carried 
on or permitted, and personal property, contents, furniture, fixtures, 
equipment and stock used in or in connection with the conducting and 
maintaining any such place for any such purposes; 

(B) A criminal gang, as defined by § 40-35-121(a), that regularly 
engages in gang related conduct. “Gang related conduct” occurs when one 
(1) or more criminal gang member or members, as defined by § 40-35- 
121(a), regularly engages in the following: 

(i) Intimidating, harassing, threatening, stalking, provoking or as- 
saulting any person; 

(ii) Possessing weapons prohibited under §§ 39-17-1302 and 39-17- 
1307, knowingly remaining in the presence of anyone who is in posses- 
sion of such weapons, or knowingly remaining in the presence of such 
weapons; 

(iii) Unlawfully damaging, defacing or marking any public or private 
property of another or possessing tools for the purpose of unlawfully 
damaging, defacing or marking any public or private property of 
another; 

(iv) Selling, possessing, manufacturing or using any controlled sub- 
stance, drug paraphernalia, as defined in § 39-17-402, or controlled 
substance analogue, as defined in § 39-17-454, knowingly remaining in 
the presence of anyone selling, possessing, manufacturing or using any 
controlled substance, controlled substance analogue or drug parapher- 
nalia, knowingly remaining in the presence of any controlled substance, 
controlled substance analogue or drug paraphernalia, driving under the 
influence of any controlled substance or controlled substance analogue 
in violation of § 55-10-401, or being under the influence of any con- 
trolled substance or controlled substance analogue in public in violation 
of § 39-17-310; 

(v) Using, consuming, possessing or purchasing alcoholic beverages 
unlawfully, including, but not limited to, public intoxication in violation 
of § 39-17-310 or driving under the influence of alcohol in violation of 
§ 55-10-401; 

(vi) Criminal trespassing in violation of § 39-14-405; 

(vii) Taking any action to recruit gang members or making any 
threats or promises to shoot, stab, strike, hit, assault, injure, disturb the 
peace or destroy the personal property of anyone as an incentive to join 
a gang; 

(viii) Taking any action to stop a gang member from leaving a gang or 
making any threats or promises to shoot, stab, strike, hit, assault, 
injure, disturb the peace or destroy the personal property of anyone as 
an incentive not to leave a gang; 

(ix) Engaging in a criminal gang offense as defined by § 40-35-121(a); 

(x) Disorderly conduct in violation of § 39-17-305; or 

(xi) Contributing to or encouraging the delinquency or unruly behav- 
ior of a minor in violation of § 37-1-156; or 
(C) Any place in or upon which a person knowingly takes, by defraud- 

ing, or conspiring or colluding with, the recipient of public assistance 
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benefits funded in whole or in part by the federal government or state of 
Tennessee, any part of such benefits knowing the person is not authorized 
or entitled by law to receive the portion of benefits taken; 

(3) “Person” means and includes any individual, corporation, association, 
partnership, trustee, lessee, agent or assignee; and 

(4) “Place” means and includes any building, room enclosure or vehicle, or 
separate part or portion thereof or the ground itself and all the property on 
which the nuisance is located that is under the ownership, management or 
control of the violator. 

(b) Any person who uses, occupies, establishes or conducts a nuisance, or 
aids or abets therein, and the owner, agent or lessee of any interest in any such 
nuisance, together with the persons employed in or in control of any such 
nuisance by any such owner, agent or lessee, is guilty of maintaining a 
nuisance and such nuisance shall be abated as provided hereinafter. 

(c) All motor vehicles, furnishings, fixtures, equipment, moneys and stock, 
used in or in connection with the maintaining or conducting of a nuisance, are 
subject to seizure, immediately upon detection by any law enforcement officer 
and are subject to forfeiture to the state by order of a court having jurisdiction 
upon application by any of the officers or persons authorized by § 29-3-102, to 
bring action for the abatement of such nuisance; provided, that seizure for the 
possession of obscene matter shall be in accordance with §§ 39-17-901—39- 
17-908 and seizure for violations of §§ 39-17-1003—39-17-1005 shall be in 
accordance with §§ 39-17-1006 and 39-17-1007. Any property so forfeited shall 
be disposed of by public auction or as otherwise provided by law. 

(d) All moneys from such forfeiture and all proceeds realized from the 
enforcement of this section shall be paid equally into the general funds of the 
state and the general funds of the political subdivision or other public agency, 
if any, whose officers made the seizure, except as otherwise provided by law. 

(e)(1) Upon a person’s second or subsequent conviction for promoting 
prostitution or patronizing prostitution, any vehicle in which such offense 
was committed is subject to seizure and forfeiture in accordance with the 
procedure established in title 39, chapter 11, part 7; provided, however, that 
nothing contained within this subsection (e) shall be construed to authorize 
seizure of such vehicle at any time prior to such conviction. 

(2) Subdivision (e)(1) applies only if the violations making the vehicle 
subject to seizure and forfeiture occur in Tennessee and at least one (1) of the 
previous violations occurs on or after July 1, 2002, and the second or 
subsequent offense after July 1, 2002, occurs within five (5) years of the most 
recent prior offense occurring after July 1, 2002. 


History. 

Acts 1913 (2nd Ex.Sess.), ch. 2, § 1; Shan., 
§ 5164a1; Code 1932, § 9324; Acts 1943, ch. 
118, § 1; C. Supp. 1950, § 9324; Acts 1973, ch. 
277, §§ 1-4; T.C.A. (orig. ed.), § 23-301; Acts 
1990, ch. 1092, § 8; 2002, ch. 847, §§ 1-3; 2006, 
ch. 763, §§ 1, 2; 2009, ch. 571, § 1; 2012, ch. 
848, § 7; 2013, ch. 247, § 1; 2014, ch. 631, § 1. 


Compiler’s Notes. 
Acts 2006, ch. 556, 8§ 1 and 2 purported to 


amend this section by amending subdivisions 
(a)(2) and (4) effective July 1, 2006. Although 
the act was signed by the governor, the act did 
not go into effect because the secretary of state 
was informed that the act was defective. 


Amendments. 

The 2012 amendment, in the definition of 
“nuisance”, substituted “narcotic, other con- 
trolled substance or controlled substance ana- 
logue” for “narcotic or other controlled sub- 
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stance” in (A), and rewrote (B)(iv) which read: 
“Selling, possessing, manufacturing or using 
any controlled substance or drug paraphernalia 
as defined in § 39-17-402, knowingly remain- 
ing in the presence of anyone selling, possess- 
ing, manufacturing or using any controlled sub- 
stance or drug paraphernalia, knowingly 
remaining in the presence of any controlled 
substance or drug paraphernalia, driving un- 
der the influence of any controlled substance in 
violation of § 55-10-401 or being under the 
influence of any controlled substance in public 
in violation of § 39-17-310;”. 

The 2013 amendment, in (a), inserted “any 
sale or possession with intent to sell of drug 
paraphernalia, as defined by § 39-17-402,” in 
(A) of the definition of “nuisance”. 

The 2014 amendment added (a)(2)(C). 


Effective Dates. 
Acts 2012, ch. 848, § 99. May 15, 2012. 
Acts 2018, ch. 247, § 2. July 1, 2013. 
Acts 2014, ch. 631, § 2. July 1, 2014. 


Attorney General Opinions. 
A proposed bill, which would provide for the 
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forfeiture of motor vehicles used in the commis- 
sion of a person’s second or subsequent viola- 
tion for promoting prostitution or patronizing 
prostitution, would not violate the excessive 
fines provisions of the United States or Tennes- 
see Constitutions. OAG 02-055 (4/30/02). 

A proposed bill, which would provide for the 
forfeiture of motor vehicles used in the commis- 
sion of a person’s second or subsequent viola- 
tion for promoting prostitution or patronizing 
prostitution, would not be facially unconstitu- 
tional under the excessive fines clauses of the 
United States or Tennessee Constitutions, al- 
though it could be held unconstitutional as 
applied in certain circumstances. OAG 02-055 
(4/30/02). 


Cited: 

Cooper v. Parrish, 203 F.3d 937, 2000 FED 
App. 47P, 2000 U.S. App. LEXIS 1718 (6th Cir. 
Tenn. 2000); Town of Nolensville v. King, 151 
S.W.3d 427, 2004 Tenn. LEXIS 1109 (Tenn. 
2004). 


NOTES TO DECISIONS 


ANALYSIS 
3. Nuisances. 
a —Houses of II] Fame. 
3. Nuisances. 
9. —Houses of Ill Fame. 


Because activities taking place at nude danc- 
ing establishment satisfied the standard of 


Collateral References. 
Remedies for sewage treatment plant alleged 
or deemed to be nuisance. 101 A.L.R.5th 287. 


29-3-102. Jurisdiction to abate. 


sexual activity as a business, there was no error 
in ruling that “lap dancing,” as conducted at 
defendant’s place of business, constituted 
“prostitution” as that term is used in T:C.A. 
§ 29-3-101. State ex rel. Gibbons v. Jackson, 16 
S.W.3d 797, 1999 Tenn. App. LEXIS 674 (Tenn. 
Ct. App. 1999), affd, Haney v. First Am. Nat] 
Bank, — S.W.3d —, 1999 Tenn. LEXIS 675 
(Tenn. Dec. 20, 1999). 


Vibrations not accompanied by blasting or 
explosion as_ constituting nuisance. 103 
A.L.R.5th 157. 


The jurisdiction is hereby conferred upon the chancery, circuit, and criminal 
courts and any court designated as an environmental court pursuant to 
Chapter 426 of the Public Acts of 1991, Chapter 212 of the Public Acts of 1993 
or Chapter 667 of the Public Acts of 2002 to abate the public nuisances defined 
in § 29-3-101, upon petition in the name of the state, upon relation of the 
attorney general and reporter, or any district attorney general, or any city or 
county attorney, or without the concurrence of any such officers, upon the 
relation of ten (10) or more citizens and freeholders of the county wherein such 
nuisances may exist, in the manner herein provided. 


29-3-103 


History. 

Acts 1913 (2nd Ex. Sess.), ch. 2, § 2; Shan., 
§ 5164a2; Code 1932, § 9325; T.C.A. (orig. ed.), 
§ 23-302; modified; 2000, ch. 720, § 1; Acts 
2014, ch. 789, § 1. 


Amendments. 

The 2014 amendment inserted “, Chapter 
212 of the Public Acts of 1993 or Chapter 667 of 
the Public Acts of 2002”. 


Effective Dates. 
Acts 2014, ch. 789, § 2. April 24, 2014. 
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Attorney General Opinions. 

A county attorney may bring an action under 
T.C.A. § 29-3-102 to abate a nuisance. OAG 
01-166 (11/15/01). 

Even though no state statute expressly de- 
clares parking an unregistered car on private 
property to be a nuisance subject to abatement 
or any other penalty, depending on the facts 
and circumstances, such practice could consti- 
tute a nuisance, and, in addition, it could vio- 
late local land use, environmental, or zoning 
ordinances. OAG 04-172 (12/17/04). 


NOTES TO DECISIONS 


2. Construction. 

T.C.A. § 29-3-102 does not require that a 
district attorney general swear to the truth of 
allegations contained in a complaint. Cooper v. 


Parrish, 203 F.3d 937, 2000 FED App. 47P, 2000 
U.S. App. LEXIS 1718 (6th Cir. Tenn. 2000), 
cert. denied, 531 U.S. 877, 121S. Ct. 185, 148 L. 
Ed. 2d 128, 2000 U.S. LEXIS 5925 (2000). 


29-3-103. Filing of bill — Parties. 


When a public nuisance, as defined in § 29-3-101, is kept, maintained, 
carried on, or exists in any county, a bill or petition may be filed in any 
chancery, circuit, or criminal court of such county, in the name of the state, by 
and upon the relation of the respective officers or persons named in § 29-3-102, 
against the person keeping, maintaining, or carrying on such nuisance, and all 
aiders and abettors therein, and the owners, proprietors, or agents or persons 
or corporations in charge or control of the building or place wherein such 
nuisance exists, for the purpose of having such nuisance abated and perma- 
nently discontinued. In addition, petitions under this chapter for the abate- 
ment of gang related conduct may be brought against the gang itself to which 
the gang members belong. 


History. Amendments. 
Acts 1913 (2nd Ex. Sess.), ch. 2, § 3; Shan., The 2014 amendment added the last sen- 
§ 5164a3; mod. Code 1932, § 9326; T.C.A. tence. 


(orig. ed.), § 23-303; Acts 2014, ch. 865, § 2. 
Effective Dates. 


Compiler’s Notes. Acts 2014, ch. 865, § 9. July 1, 2014. 


Acts 2014, ch. 865, § 1 provided that this act, 
which amended this section, shall be known 
and may be cited as the “Community Safety 
Act”. 


29-3-106. Notice of hearing — Effect of injunction — Ex parte writ. 


(a)(1) Five (5) days’ notice in writing shall be given the defendant of the 
hearing of the application; and if then continued at defendant’s instance, the 
writ as prayed for shall be granted as a matter of course. 

(2) Notwithstanding subsection (c), if a defendant, who is the owner of the 
property and not the person keeping, maintaining, or carrying on the 
nuisance, demonstrates that the defendant was unaware of the nuisance 
prior to receiving the notice required by this subsection (a), and that the 
defendant has voluntarily taken steps after receiving notice to abate the 
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nuisance without the involvement of the court, the court may dismiss the 

petition or continue the action pending further action by the defendant. 

(b) When the injunction shall have been granted, it shall be binding upon 
the defendant throughout the county until modified or set aside by the court, 
judge, or chancellor having cognizance of the case; and any violation of the 
injunction by the defendant, or upon defendant’s procurement, shall be a 
contempt of court and punished as hereinafter provided. 

(c) When a bill or petition is made by any of the respective officers named in 
§ 29-3-102 and supported by affidavit that there is probable cause to believe 
that a public nuisance exists, neither notice of the application nor of the 
hearing shall be required before the court may grant the writ, ex parte. A 
hearing shall be conducted within five (5) days following the execution of the 
writ closing and padlocking the premises, or the writ shall expire. Notice of the 
hearing shall be given to the defendant. If the defendant seeks to continue the 
hearing on the temporary injunction beyond the five-day period, the temporary 
injunction shall remain in effect. 


History. Amendments. 
Acts 1913 (2nd Ex. Sess.), ch. 2, § 4; Shan., The 2016 amendment added (a)(2). 
§ 5164a6; Code 1932, § 9329; T.C.A. (orig. ed.), 
§ 23-306; Acts 2007, ch. 331, § 1; 2016, ch. Effective Dates. 
1067, § 1. Acts 2016, ch. 1067, § 2. July 1, 2016. 


29-3-109. Discovery. 


Discovery may be permitted under the rules of civil procedure consistent 
with a scheduling order entered by the court upon motion of any party or upon 
the court’s own initiative. Discovery shall not disrupt the effect of the 
temporary injunction issued under § 29-3-105 or § 29-3-106, and neither the 
identity nor the location of a confidential informant used to establish gang 
membership under § 29-3-101(a)(2) shall be discoverable. 


History. which enacted this section, shall be known and 
Acts 2014, ch. 865, § 3. may be cited as the “Community Safety Act”. 
Compiler’s Notes. Effective Dates. 


Acts 2014, ch. 865, § 1 provided that this act, Acts 2014, ch. 865, § 9. July 1, 2014. 


29-3-110. Order of abatement. 


(a) If, upon the trial, the existence of the nuisance is established under 
§ 29-3-101(a)(2)(A), an order of abatement shall be entered as part of the 
judgment or decree of the court, which order shall direct the removal from the 
building or place where the nuisance exists or is maintained of all means, 
appliances, fixtures, appurtenances, materials, supplies and instrumentalities 
used for the purpose of conducting, maintaining or carrying on the unlawful 
business, occupation, game, practice or device constituting the nuisance; and 
shall direct the sale thereof, or such portion thereof as may be lawfully sold, 
upon such terms as the court may order, and the payment of the proceeds into 
court to be applied to costs or paid over to the owner, and the destruction of 
such portion thereof, if any, as cannot be lawfully sold within this state; and 
the judgment or decree shall perpetually enjoin the defendant from engaging 
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in, conducting, continuing, or maintaining the nuisance, directly or indirectly, 
by the defendant or defendant’s agents or representatives, and perpetually 
forbidding the owner of the building from permitting or suffering the nuisance 
to be done in the building. 

(b)(1) Upon any hearing or trial, the establishment of a criminal gang as a 

nuisance under § 29-3-101(a)(2)(B) need only be proven by clear and 

convincing evidence, notwithstanding any references under this chapter to 
the criminal code. Neither a criminal conviction nor a finding of juvenile 
delinquency is required in order to prove, by clear and convincing evidence, 
that particular conduct is gang related conduct to be abated as a nuisance 
under this chapter. Gang related conduct to be abated as a nuisance may be 

proven through the testimony of a fact witness, an expert witness, or a 

combined fact-expert witness pursuant to the rules of evidence. 

(2) If, upon any hearing or trial, the existence of a gang related nuisance 
is established under § 29-3-101, an order of abatement shall be entered as 
part of the judgment or decree of the court. That order shall enjoin 
perpetually the defendant or defendants from engaging in, conducting, 
continuing, aiding or abetting the nuisance, directly or indirectly. 

(3) In addition to the relief permitted in subdivision (b)(2), the court may 
designate a certain geographically defined area or areas in any temporary or 
permanent gang injunction, which are narrowly tailored in compliance with 
prevailing constitutional case law for one (1) or more of the following 
purposes: 

(A) Preventing the gang from gathering in public in groups of two (2) or 
more members; and 

(B) Preventing any gang member from entering any specific public park 
or parcel of property where the gang has been found to have carried out its 
operations. 

(4) All gang injunctions shall also include an “opt out” provision permit- 
ting an individual to seek an order of dismissal from the injunction upon 
proper application to the court, with thirty (30) days’ notice to the petitioner, 
truthfully stating that the individual renounces involvement with that 
particular gang, which is the subject of the gang injunction, and for the last 
two (2) years: 

(A) Has not committed any crimes or engaged in any form of criminal 
conduct, not including any time spent incarcerated; 

(B) Has not been in the company, or association, of any person found 
under this chapter to be a gang member, other than an immediate family 
member; and 

(C) Has not obtained any new gang related tattoos. 

(c) In the order of abatement, the court may also assess costs of public 
services required to abate or manage the nuisance, including, but not limited 
to, law enforcement costs, if any, caused by the public nuisance. The govern- 
mental entity shall submit evidence of such costs to the court. 

(d)(1) Any person who is not specifically named in a gang injunction issued 

pursuant to subsection (b) may be subject to the injunction by service upon 

the person of: 

(A) A petition by the original petitioner to amend the injunction to 
specifically include the person; or 


13 ABATEMENT OF NUISANCES 29-3-111 
(B) Asummons and a copy of the injunction. 

(2) Service of the petition or summons shall include a date, time, and 
place of a hearing, where the original petitioner shall be required to show 
why the person should be subject to the injunction. 

(3) A person who is added to the injunction under subdivision (d)(1) shall 
be subject to § 29-3-111 for any conduct occurring after the date the person 
is added to the injunction. 

(4) A person who is added to the injunction under subdivision (d)(1) shall 
be afforded the same opt-out provisions under subdivision (b)(4). 

(e) No later than April 1 of each year, the commissioner of safety, after 
consulting with the petitioners where gang injunctions permitted by this act 
are in effect, shall submit a detailed, written report to the judiciary committee 
of the senate and the civil justice committee of the house of representatives 
regarding the implementation of chapter 865 of the Public Acts of 2014 and 
containing relevant data for the previous calendar year that shall include, but 


not be limited to: 


(1) The number of injunctions against criminal gangs in effect; 
(2) The number of persons charged with violating a gang injunction under 


§ 29-3-111(a); 


(3) The number of persons convicted for violating a gang injunction under 


§ 29-3-111(a); and 


(4) All criminal charges filed during the previous calendar year against 
persons specifically named in a gang injunction. 


History. 

Acts 1913 (2nd Ex. Sess.), ch. 2, § 6; Shan., 
§ 5164a11; Code 1932, § 9334; T.C.A. (orig. 
ed.), § 23-311; Acts 2009, ch. 571, § 2; 2013, ch. 
463,§ 1; 2014, ch. 865, §§ 4, 5, 8; 2019, ch. 345, 
§ 146; 2021, ch. 64, § 19. 


Compiler’s Notes. 

Acts 2014, ch. 865, § 1 provided that this act, 
which amended this section, shall be known 
and may be cited as the “Community Safety 
Act”. 


Amendments. 

The 2013 amendment added (c). 

The 2014 amendment rewrote (b) which read: 
“Tf, upon the trial, the existence of the nuisance 
is established under § 29-3-101(a)(2)(B), an or- 
der of abatement shall be entered as part of the 
judgment or decree of the court, which order 
shall perpetually enjoin the defendant or defen- 
dants from engaging in, conducting or continu- 
ing the nuisance, directly or indirectly.” and 
added (d) and (e). 


29-3-111. Penalty for violation. 


The 2019 amendment substituted “judiciary” 
for “civil justice” preceding “committee of the 
house of representatives” in (e). 

The 2021 amendment substituted “civil jus- 
tice committee of the house of representatives” 
for “judiciary committee of the house of repre- 
sentatives” in (e). 


Effective Dates. 
Acts 2013, ch. 463, § 2. May 20, 2013. 
Acts 2014, ch. 865, § 9. July 1, 2014. 
Acts 2019, ch. 345, § 148. May 10, 2019. 
Acts 2021, ch. 64, § 1382. March 29, 2021. 


Attorney General Opinions. 

Constitutionality of amendments by Senate 
Bill 1634 (Acts 2014, ch. 865) regarding abate- 
ment of gang-related conduct. OAG 14-35, 2014 
Tenn. AG LEXIS 36 (3/21/14). 


Collateral References. 
Remedies for sewage treatment plant alleged 
or deemed to be nuisance. 101 A.L.R.5th 287. 


(a) If any person breaks into, enters, or uses any building or place while 
closed under a preliminary injunction granted under §§ 29-3-101 — 29-3-111, 
violates any permanent injunction granted under such sections, or knowingly 


29-5-101 
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violates any temporary or permanent gang injunction, such person commits a 


Class C misdemeanor. 


(b) As used in this section, “knowingly” refers to the mental state as 


described in § 39-11-302. 


History. 

Acts 1913 (2nd Ex. Sess.), ch. 2, § 7; Shan., 
§ 5164a12; Code 1932, § 9335; T.C.A. (orig. 
ed.), § 23-312; Acts 1989, ch. 591, § 113; 2014, 
ch. 865, § 6. 


Compiler’s Notes. 
Acts 2014, ch. 865, § 1 provided that this act, 
which amended this section, shall be known 


and may be cited as the “Community Safety 
Act”. 


Amendments. 

The 2014 amendment rewrote the section 
which read: “If any person breaks into or en- 
ters, or uses any building or place while closed 
under a preliminary injunction granted under 
§§ 29-3-101 — 29-3-111, or violates any perma- 
nent injunction granted under such sections, 
such person commits a Class C misdemeanor.” 


Effective Dates. 
Acts 2014, ch. 865, § 9. July 1, 2014. 


CHAPTER 5 
ARBITRATION 


PART 1 
GENERAL PROVISIONS 


29-5-101. Subjects of arbitration. 


Law Reviews. 

Pledging to Stay Viable: Why Fraternities 
and Sororities Should Adopt Arbitration as a 
Response to the Litigation Dilemma, 43 U. 
Mem. L. Rev. 511 (2012). 


“Sticky” Arbitration Clauses? The Use of Ar- 
bitration Clauses after Concepcion and Amex, 
67 Vand. L. Rev. 955 (2014). 


NOTES TO DECISIONS 


5. Federal Preemption. 

T.C.A. § 29-5-101 did not render an arbitra- 
tion provision in a client agreement between a 
trust and the investment broker unenforceable 
against the minor trust beneficiary because the 


Collateral References. 
Consolidation by state court of arbitration 


state statute was preempted by 9 U.S.C. § 2. 
Harvey ex rel. Gladden v. Cumberland Trust & 
Inv. Co., 582 S.W.3d 243, 2017 Tenn. LEXIS 701 
(Tenn. Oct. 20, 2017). 


proceedings brought under state law. 31 
A.L.R.6th 433. 


PART 3 
UNIFORM ARBITRATION ACT 


29-5-301. Short title — “Court” defined. 


Law Reviews. 

Does Your Agent Have the Power? Extending 
the Power of Agents to Bind Principals to Arbi- 
tration (Sandra S. BensonI), 44 Tenn. B.J. 19 
(2008). 


Vacatur of Awards Under the Tennessee Uni- 
form Arbitration Act: Substance, Procedure, 
and Strategies for Practitioners, 46 U. Mem. L. 
Rev. 271 (2015). 
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29-5-302 


29-5-302. Agreements to submit to arbitration — Jurisdiction. 


NOTES TO DECISIONS 


ANALYSIS 


Applicability. 
Jurisdiction. 
Enforceability. 

Signature Requirements. 
Standing. 


£000 SEOebo 


Applicability. 

Trial court erred in relying on the Tennessee 
Uniform Arbitration Act, T.C.A. § 29-5-301 et 
seq., and its requirement that arbitration 
clauses were to be additionally signed or ini- 
tialed because the Federal Arbitration Act, 9 
U.S.C. § 1 et seq., applied as the transaction at 
issue involved commerce under 9 U.S.C. § 2. 
Clayton v. Davidson Contrs., LLC, —S.W.3d —, 
2015 Tenn. App. LEXIS 242 (Tenn. Ct. App. Apr. 
24, 2015). 


6. Jurisdiction. 

Trial court lacked subject matter jurisdiction 
to enter ex parte arbitration award against 
defendant, individually, because defendant was 
not a party to the written arbitration agree- 
ment between an LLC and plaintiffs. Brown v. 
Styles, — S.W.3d —, 2011 Tenn. App. LEXIS 
450 (Tenn. Ct. App. Aug. 18, 2011), rehearing 
denied, — S.W.3d —, 2011 Tenn. App. LEXIS 
525 (Tenn. Ct. App. Sept. 8, 2011). 

Pursuant to controlling authority from both 
the United States Supreme Court and the Ten- 
nessee Supreme Court, the interpretation of a 
customer agreement, including the enforceabil- 
ity of an arbitration clause contained therein, 
was governed by state law. Further, under 
Tennessee law, claims of fraudulent induce- 
ment were not arbitrable but were for judicial 
determination; thus, the trial court correctly 
retained jurisdiction of the dispute. Webb v. 
First Tenn. Brokerage, — S.W.3d —, 2013 Tenn. 
App. LEXIS 396 (Tenn. Ct. App. June 18, 2013). 


7. Enforceability. 

Arbitration clause in a funeral services con- 
tract was unenforceable where the contract was 
one of adhesion, the arbitration clause lacked 
specific terms, the daughter was required to 
sign the contract in an expedient manner, the 
contract was offered on a take it or leave it 
basis, and there was comparatively unequal 


bargaining power. Wofford v. M. J. Edwards & 
Sons Funeral Home Inc., 490 S.W.3d 800, 2015 
Tenn. App. LEXIS 926 (Tenn. Ct. App. Nov. 23, 
2015), appeal denied, Wofford v. M J Edwards & 
Sons Funeral Home Inc., — S.W.3d —, 2016 
Tenn. LEXIS 356 (Tenn. May 6, 2016). 

Chancery court properly confirmed an arbi- 
tration award because, to the extent that an 
LLC appealed, it was not represented by coun- 
sel and, therefore, failed to validly participate 
and properly raise any issues for review on 
appeal, and the individual member of the LLC 
was a named party to the lawsuit, his attorney 
of record approved the “Agreed Order,” and, 
regardless of whether he was a party to an 
arbitration agreement before the onset of liti- 
gation, he clearly agreed to arbitrate the claims 
affecting him during the pendency of the case in 
the chancery court. Faubion v. Sigerseth, — 
S.W.3d —, 2019 Tenn. App. LEXIS 290 (Tenn. 
Ct. App. June 7, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 460 (Tenn. Sept. 
18, 2019). 


8. Signature Requirements. 

Trial court properly granted an insurer sum- 
mary judgment, enforced the appraisal provi- 
sion of the homeowners’ insurance policy, and 
found that the parties were bound by the deci- 
sion of the appraisers because the appraisal 
clauses were clearly not arbitration clauses, the 
signature requirements of the Uniform Arbitra- 
tion Act did not apply to appraisals, the home- 
owners granted an insurer summary judgment, 
the umpire was given express and exclusive 
rights in the policy to set the amount of loss, 
and the terms relating to the appraisal clause 
were not so unconscionable, oppressive, or out- 
side the parties’ reasonable expectation so as to 
be unenforceable. Thomas v. Std. Fire Ins. Co., 
— §.W3d —, 2016 Tenn. App. LEXIS 117 
(Tenn. Ct. App. Feb. 17, 2016). 


9. Standing. 

Bank’s ability to file a petition seeking con- 
firmation of the arbitration award was created 
by statute, and therefore, standing was a juris- 
dictional prerequisite. Khan v. Regions Bank, 
584 S.W.3d 418, 2019 Tenn. App. LEXIS 70 
(Tenn. Ct. App. Feb. 6, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 417 (Tenn. Aug. 
14, 2019). 


29-5-303 
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29-5-303. Order for arbitration — Stay of arbitration proceeding — 
Effect of other proceedings involving issues subject to 


arbitration. 


NOTES TO DECISIONS 


2. Appeals. 

Appellate court lacked jurisdiction over de- 
fendants’ appeal, pursuant to T.R.A.P. 3(a), 
because a trial court’s action in granting plain- 
tiffs motion to dismiss and compelling arbitra- 
tion of defendants’ affirmative defenses of set- 
off and recoupment, but not staying the matter 
after compelling arbitration, was contrary to 
the Tennessee Uniform Arbitration Act, T.C.A. 
§$§ 29-5-303(d) and 29-5-319; because the trial 
court compelled arbitration of the defenses, it 
did not resolve all the rights and liabilities of 
the parties, and the matter was not final and 
appealable. White v. Empire Express, Inc., — 
S.W.3d —, 2011 Tenn. App. LEXIS 664 (Tenn. 
Ct. App. Dec. 13, 2011). 


29-5-311. Expenses and fees. 


Appellate court had no jurisdiction in an 
appeal of the denial of a Tenn. R. Civ. P. 12 
motion to dismiss in an arbitration case be- 
cause the order appealed fell within no T.C.A. 
§ 29-5-319 exceptions allowing interlocutory 
appeals from orders denying a T.C.A. § 29-5- 
303 application to compel arbitration or grant- 
ing an application to stay arbitration, as the 
motion to dismiss did not seek to compel arbi- 
tration or stay litigation but sought only out- 
right dismissal, and no award implicating the 
exceptions in T.C.A. § 29-5-319(a)(3), (4), or (5) 
was issued. SJR Ltd. P’ship v. Christie’s Inc., — 
S.W.3d —, 2014 Tenn. App. LEXIS 120 (Tenn. 
Ct. App. Mar. 5, 2014). 


NOTES TO DECISIONS 


1. Attorney’s Fees. 

Trial court erred in vacating an arbitration 
award of attorney’s fees in favor of a general 
contractor because both the general contractor 
and the subcontractor requested that attor- 
ney’s fees be awarded to them in the arbitration 
proceeding, and the Construction Industry Ar- 
bitration allowed the arbitrator to make the 


29-5-312. Confirmation of award. 


award; the parties’ contract contemplated that 
the Arbitration Rules would govern, and it 
provided that attorney’s fees could be awarded 
when all the parties requested an award. Lasco 
Inc. v. Inman Constr. Corp., 467 S.W.3d 467, 
2015 Tenn. App. LEXIS 12 (Tenn. Ct. App. Jan. 
9, 2015). 


NOTES TO DECISIONS 


ANALYSIS 


3. Compliance. 
4. Standing. 


3. Compliance. 

While T.C.A. § 29-5-312 authorizes a party 
to apply for an order confirming an arbitration 
award, it does not necessarily require such an 
application. Morgan Keegan & Co. v. Smythe, 
401 S.W.3d 595, 2013 Tenn. LEXIS 428 (Tenn. 
Apr. 25, 2013). 

In an action arising from an arbitration 
award made after the employee was terminated 
for cause, the employee’s amended pleading 
seeking to vacate an arbitration award that 
was delivered to the parties more than 90 days 
earlier did not relate back to the date of the 
original pleading pursuant to Tenn. R. Civ. P. 
15.03 when the original pleading only sought to 


modify the arbitration award and the motion to 
vacate was required to have been filed within 
90 days. Provectus Biopharmaceuticals, Inc. v. 
Culpepper, — S.W.3d —, 2020 Tenn. App. 
LEXIS 151 (Tenn. Ct. App. Apr. 14, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
447 (Tenn. Aug. 5, 2020), cert. denied, — L. Ed. 
2d —, —S. Ct. —, — U.S. —, 2021 U.S. LEXIS 
SI. sidan. 11, 2021). 


4. Standing. 

Bank’s ability to file a petition seeking con- 
firmation of the arbitration award was created 
by statute, and therefore, standing was a juris- 
dictional prerequisite. Khan v. Regions Bank, 
584 S.W.3d 418, 2019 Tenn. App. LEXIS 70 
(Tenn. Ct. App. Feb. 6, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 417 (Tenn. Aug. 
14, 2019). 
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29-5-313. Vacation of award. 


Law Reviews. 
Vacatur of Awards Under the Tennessee Uni- 
form Arbitration Act: Substance, Procedure, 


29-5-313 


and Strategies for Practitioners, 46 U. Mem. L. 
Rev. 271 (2015). 


NOTES TO DECISIONS 


ANALYSIS 


Award of Attorney’s Fees. 
Award Upheld. 
Partiality. 

0. Compliance 


Bie Sa. O% 


5. Award of Attorney’s Fees. 

Trial court erred in vacating an arbitration 
award of attorney’s fees in favor of a general 
contractor because both the general contractor 
and the subcontractor requested that attor- 
ney’s fees be awarded to them in the arbitration 
proceeding, and the Construction Industry Ar- 
bitration allowed the arbitrator to make the 
award; the parties’ contract contemplated that 
the Arbitration Rules would govern, and it 
provided that attorney’s fees could be awarded 
when all the parties requested an award. Lasco 
Inc. v. Inman Constr. Corp., 467 S.W.3d 467, 
2015 Tenn. App. LEXIS 12 (Tenn. Ct. App. Jan. 
9, 2015). 


6. Award Upheld. 

Denial of the defendant member’s motion to 
vacate the arbitrator’s award after the parties 
had agreed to submit the valuation of defen- 
dants’ membership in the limited liability com- 
pany to arbitration was proper under T:C.A. 
§ 29-5-313(a)(1)(C) because the arbitrator did 
not exceed his authority and did not deny the 
members the opportunity to provide evidence 
or to respond. Herbal Integrity, LLC v. Huntley, 
— §8.W.3d —, 2012 Tenn. App. LEXIS 22 (Tenn. 
Ct. App. Jan. 11, 2012). 

Arbitrator did not exceed his powers or fail to 
render a complete decision on the issues in- 
volved in a case arising under the Tennessee 
Consumer Protection Act; the arbitrator’s de- 
tailed and thorough decision and award ad- 
equately resolved the dispute between the par- 
ties to the arbitration. Having successfully kept 
a trustee from being a party to the arbitration, 
a debtor was unable to later argue that the 
arbitrator exceeded his powers in failing to 
make determinations regarding the trustee. 
Khan v. Regions Bank, 461 S.W.3d 505, 2014 
Tenn. App. LEXIS 729 (Tenn. Ct. App. Nov. 12, 
2014), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 263 (Tenn. Mar. 16, 2015), cert. denied, 
193 L. Ed. 2d 40, 136 S. Ct. 129, 2015 U.S. 
LEXIS 5655 (U.S. 2015). 

Arbitrator did not exceed his powers in a case 
arising under the Tennessee Consumer Protec- 
tion Act (TCPA) by awarding attorney’s fees to 


a bank because recourse to the TCPA was not 
needed where the fees were awarded based on a 
contractual provision. Khan v. Regions Bank, 
461 S.W.3d 505, 2014 Tenn. App. LEXIS 729 
(Tenn. Ct. App. Nov. 12, 2014), appeal denied, 
— $.W.3d —, 2015 Tenn. LEXIS 263 (Tenn. 
Mar. 16, 2015), cert. denied, 193 L. Ed. 2d 40, 
136 S. Ct. 129, 2015 U.S. LEXIS 5655 (U.S. 
2015). 

Trial court properly confirmed the arbitra- 
tion award because it lacked authority to va- 
cate the award where the questions of the 
validity of the arbitration agreement or 
whether the arbitrators exceeded the scope of 
their authority were waived when they never 
raised in the trial court. Malone v. Lasater, — 
S.W.3d —, 2015 Tenn. App. LEXIS 135 (Tenn. 
Ct. App. Mar. 12, 2015). 

Trial court properly affirmed an arbitration 
award entered under the Federal Crop Insur- 
ance Act because a farmer failed to establish 
that the arbitrator exceeded its authority; the 
arbitrator’s decision was in accordance with the 
regulations applicable to the crop insurance 
program and the insurance contract. Stewart v. 
Armtech Ins. Serv., — S.W.3d —, 2018 Tenn. 
App. LEXIS 151 (Tenn. Ct. App. Mar. 21, 2018). 


9. Partiality. 

Circuit court order vacating an arbitration 
award based on the partiality of the arbitrators 
and directing a rehearing was not appealable 
under T.C.A. § 29-5-319. This section was pro- 
cedural and was not preempted by the conflict- 
ing Federal Arbitration Act provision, 9 U.S.C. 
§ 16. Morgan Keegan & Co. v. Smythe, — 
S.W.3d —, 2011 Tenn. App. LEXIS 613 (Tenn. 
Ct. App. Nov. 14, 2011), rev'd, 401 S.W.3d 595, 
2013 Tenn. LEXIS 428 (Tenn. Apr. 25, 2013). 

T.C.A. § 29-5-313(a)(1)(B) authorizes a court 
to vacate an arbitration award upon proof of 
the evident partiality of the arbitrator. Morgan 
Keegan & Co. v. Smythe, 401 S.W.3d 595, 2013 
Tenn. LEXIS 428 (Tenn. Apr. 25, 2013). 

Trial court erred in vacating an arbitration 
award in favor of a company because an inves- 
tor failed to introduce evidence to support alle- 
gations of evident partiality; the investor failed 
to introduce evidence establishing specific facts 
indicating improper motives and evident par- 
tiality that was direct, definite, and capable of 
demonstration because he only introduced alle- 
gations asserted in pleadings and statements of 
counsel while the matter was pending before 
the trial court. Bronstein v. Morgan Keegan & 


29-5-315 


Co., — S.W.3d —, 2014 Tenn. App. LEXIS 188 
(Tenn. Ct. App. Apr. 1, 2014). 

Trial court erred in vacating an arbitration 
award in favor of investment accounts owners 
on the ground of partiality on the part of an 
arbitrator because there was nothing in the 
record to suggest that the arbitrator had a 
financial interest in the outcome of the arbitra- 
tion proceeding. Morgan Keegan & Co. v. 
Smythe, — S.W.3d —, 2014 Tenn. App. LEXIS 
316 (Tenn. Ct. App. May 29, 2014), appeal 
denied, — S.W.3d —, 2014 Tenn. LEXIS 854 
(Tenn. Oct. 15, 2014). 

Trial court erred in vacating an arbitration 
award in favor of investment accounts owners 
on the ground of partiality on the part of 
arbitrators because the fact that the arbitrators 
served on previous panels involving an invest- 
ment company and its family of funds was not 
direct, definite proof of improper motivation on 
their part; in light of the substantial amount of 
arbitration involving the funds, it was not un- 
usual that individual arbitrators would partici- 
pate in more than one proceeding. Morgan 
Keegan & Co. v. Smythe, — S.W.3d —, 2014 
Tenn. App. LEXIS 316 (Tenn. Ct. App. May 29, 
2014), appeal denied, — S.W.3d —, 2014 Tenn. 
LEXIS 854 (Tenn. Oct. 15, 2014). 
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Trial court erred by vacating an arbitration 
award in favor of an investment company be- 
cause investors failed to carry their heavy bur- 
den of demonstrating evident partiality on the 
part of an arbitrator; there was no evidence 
that the arbitrator had a financial interest in 
the outcome of the proceedings, either direct or 
indirect, and nothing in the record demon- 
strated that his relationship with the compa- 
ny’s expert witness was anything other than a 
brief, casual, professional acquaintanceship. 
Morgan Keegan & Co. v. Starnes, — S.W.3d —, 
2014 Tenn. App. LEXIS 352 (Tenn. Ct. App. 
June 20, 2014). 


10. Compliance 

When a party dissatisfied with an arbitration 
award acts first by petitioning to vacate the 
award in accordance with T.C.A. § 29-5-313, 
the Tennessee Uniform Arbitration Act, T.C.A. 
§§ 29-5-301 — 29-5-320, is not construed to 
require the party who prevailed in the arbitra- 
tion to file a separate petition to confirm. In this 
scenario, it is entirely appropriate for the pre- 
vailing party to include its request to confirm 
the award in its response to the dissatisfied 
party’s petition to vacate. Morgan Keegan & 
Co. v. Smythe, 401 S.W.3d 595, 2018 Tenn. 
LEXIS 428 (Tenn. Apr. 25, 2013). 


29-5-315. Entry and enforcement of judgment — Costs. 


NOTES TO DECISIONS 


ANALYSIS 


2) Appealability. 
3. Attorney’s Fees. 
4 Construction. 


2. Appealability. 

Circuit court order vacating an arbitration 
award based on the partiality of the arbitrators 
and directing a rehearing was not appealable 
under T.C.A. § 29-5-319. This section was pro- 
cedural and was not preempted by the conflict- 
ing Federal Arbitration Act provision, 9 U.S.C. 
§ 16. Morgan Keegan & Co. v. Smythe, — 
S.W.3d —, 2011 Tenn. App. LEXIS 613 (Tenn. 
Ct. App. Nov. 14, 2011), rev’d, 401 S.W.3d 595, 
2013 Tenn. LEXIS 428 (Tenn. Apr. 25, 2013). 


3. Attorney’s Fees. 

Because the record did not support the trial 
court’s determination to vacate an arbitration 
award of attorney’s fees in favor of a general 
contractor, the court of appeals exercised its 
discretion to award the general contractor its 
reasonable attorney’s fees incurred in enforcing 
the arbitration award in the trial court and on 
appeal. Lasco Inc. v. Inman Constr. Corp., 467 
S.W.3d 467, 2015 Tenn. App. LEXIS 12 (Tenn. 
Ct. App. Jan. 9, 2015). 


Trial court lacked statutory authority to 
grant attorney's fees incurred during federal 
bankruptcy court proceedings; if a party does 
attempt to resist enforcement of an arbitration 
award by filing a non-meritorious adversary 
proceeding in bankruptcy court, the opposing 
party can request attorneys fees from the 
bankruptcy court. Khan v. Regions Bank, 584 
S.W.3d 418, 2019 Tenn. App. LEXIS 70 (Tenn. 
Ct. App. Feb. 6, 2019), appeal denied, — S.W.3d 
—, 2019 Tenn. LEXIS 417 (Tenn. Aug. 14, 
2019). 


4, Construction. 

Word “proceedings” refers to the motions and 
hearings specifically identified in the Tennessee 
Uniform Arbitration Act that follow a party’s 
initial application for confirmation of an arbi- 
tration award; in context, the word “proceed- 
ings” does not refer to any proceeding filed in 
any court at any time after the application for 
confirmation of an arbitration award. Khan v. 
Regions Bank, 584 S.W.3d 418, 2019 Tenn. App. 
LEXIS 70 (Tenn. Ct. App. Feb. 6, 2019), appeal 
denied, — S.W.3d —, 2019 Tenn. LEXIS 417 
(Tenn. Aug. 14, 2019). 

Court does not think the plain language of 
the statute inexorably leads to the conclusion 
that “proceedings subsequent” to the applica- 
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tion for confirmation of an award include col- 
lateral bankruptcy court proceedings; if the 
legislature thinks that this policy would be 
further served by authorizing attorney’s fees 
incurred in collateral bankruptcy proceedings, 
it may pass such a statute, but the court does 


29-5-319. Appeal. 
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not think the legislature intended the Tennes- 
see Uniform Arbitration Act to be such a stat- 
ute. Khan v. Regions Bank, 584 S.W.3d 418, 
2019 Tenn. App. LEXIS 70 (Tenn. Ct. App. Feb. 
6, 2019), appeal denied, — S.W.3d —, 2019 
Tenn. LEXIS 417 (Tenn. Aug. 14, 2019). 


NOTES TO DECISIONS 


ANALYSIS 


1. Illustrative Cases. 
2s Applicability. 


1. Illustrative Cases. 

Appellate court lacked jurisdiction over de- 
fendants’ appeal, pursuant to T.R.A.P. 3(a), 
because a trial court’s action in granting plain- 
tiffs motion to dismiss and compelling arbitra- 
tion of defendants’ affirmative defenses of set- 
off and recoupment, but not staying the matter 
after compelling arbitration, was contrary to 
the Tennessee Uniform Arbitration Act, T.C.A. 
§§ 29-5-303(d) and 29-5-319; because the trial 
court compelled arbitration of the defenses, it 
did not resolve all the rights and liabilities of 
the parties, and the matter was not final and 
appealable. White v. Empire Express, Inc., — 
S.W.3d —, 2011 Tenn. App. LEXIS 664 (Tenn. 
Ct. App. Dec. 18, 2011). 

Tennessee’s appellate courts possess subject 
matter jurisdiction to review a trial court’s 
order that vacates an arbitration award and 
remands the dispute to a new arbitration panel, 
without expressly declining to confirm the 
award, because the order is an appealable order 
denying confirmation of an award under T.C.A. 
§ 29-5-319(a)(3). Morgan Keegan & Co. v. 
Smythe, 401 S.W.3d 595, 2013 Tenn. LEXIS 
428 (Tenn. Apr. 25, 2018). 

Appellate court had no jurisdiction in an 
appeal of the denial of a Tenn. R. Civ. P. 12 
motion to dismiss in an arbitration case be- 
cause the order appealed fell within no T.C.A. 
§ 29-5-319 exceptions allowing interlocutory 
appeals from orders denying a T.C.A. § 29-5- 
303 application to compel arbitration or grant- 
ing an application to stay arbitration, as the 
motion to dismiss did not seek to compel arbi- 
tration or stay litigation but sought only out- 
right dismissal, and no award implicating the 
exceptions in T.C.A. § 29-5-319(a)(3), (4), or (5) 
was issued. SJR Ltd. P’ship v. Christie’s Inc., — 
S.W.3d —, 2014 Tenn. App. LEXIS 120 (Tenn. 
Ct. App. Mar. 5, 2014). 

Court of appeals could exercise jurisdiction 
over the appeal of an order vacating an arbitra- 
tion award even though some claims had not 
been adjudicated; in light of the tortured his- 
tory of the case, the prolonged pendency of the 
matter in the court of appeals, and the trial 


court’s previous orders refusing to stay enforce- 
ment of its order to re-arbitrate pending appel- 
late review; justice and judicial economy were 
best served by considering the merits of the 
issue presented for review. Morgan Keegan & 
Co. v. Starnes, — S.W.3d —, 2014 Tenn. App. 
LEXIS 352 (Tenn. Ct. App. June 20, 2014). 

Court of appeals could exercise jurisdiction 
over the appeal of an order vacating an arbitra- 
tion award because the order denying an in- 
vestment company’s motion to confirm the 
award could properly be construed as a denial 
of the company’s motion for the purposes of 
appellate jurisdiction. Morgan Keegan & Co. v. 
Starnes, — S.W.3d —, 2014 Tenn. App. LEXIS 
352 (Tenn. Ct. App. June 20, 2014). 

Court of appeals had subject matter jurisdic- 
tion over a guardian’s interlocutory appeal by 
permission because the fact that the guardian 
did not have the right to appeal did not pre- 
clude him from filing an application seeking an 
interlocutory appeal by permission; the trial 
court granted permission to file for an inter- 
locutory appeal to the court of appeals, which 
granted the motion for interlocutory appeal. 
Gladden v. Cumberland Trust & Inv. Co., — 
S.W.3d —, 2016 Tenn. App. LEXIS 203 (Tenn. 
Ct. App. Mar. 24, 2016), rev'd, Harvey ex rel. 
Gladden v. Cumberland Trust & Inv. Co., 532 
S.W.3d 243, 2017 Tenn. LEXIS 701 (Tenn. Oct. 
20, 2017). 

There was insufficient language to incorpo- 
rate the arbitration provision of the operating 
agreement into the unit purchase agreements, 
and therefore the fraudulent inducement claim 
properly remained subject to judicial determi- 
nation; the trial court’s ultimate denial of the 
motion to compel arbitration of that dispute 
was affirmed on that basis. Sports Holdings, 
LLC, — S.W.3d —, 2019 Tenn. App. LEXIS 37 
(Tenn. Ct. App. Jan. 25, 2019). 


2. Applicability. 

Circuit court order vacating an arbitration 
award and directing a rehearing was not ap- 
pealable under T.C.A. § 29-5-319. This section 
was procedural and was not preempted by the 
conflicting Federal Arbitration Act provision, 9 
U.S.C. § 16. Morgan Keegan & Co. v. Smythe, 
— $.W.38d —, 2011 Tenn. App. LEXIS 613 
(Tenn. Ct. App. Nov. 14, 2011), rev'd, 401 S.W.3d 


29-5-320 


595, 2013 Tenn. LEXIS 428 (Tenn. Apr. 25, 
2013). 

Appellees sought in part to appeal the trial 
court’s decision to compel certain claims to 
arbitration, but such a right was not afforded 


29-5-320. Construction of part. 


Law Reviews. 
Vacatur of Awards Under the Tennessee Uni- 
form Arbitration Act: Substance, Procedure, 
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pursuant to the appeal provisions of the stat- 
ute, and thus the court dismissed this appeal. 
Sports Holdings, LLC, — S.W.3d —, 2019 Tenn. 
App. LEXIS 37 (Tenn. Ct. App. Jan. 25, 2019). 


and Strategies for Practitioners, 46 U. Mem. L. 
Rev. 271 (2015). 


NOTES TO DECISIONS 


1. General Consideration. 

T.C.A. § 29-5-320 prompts a court to inter- 
pret the Tennessee Uniform Arbitration Act, 
T.C.A. §§ 29-5-301 — 29-5-320, in a manner 


consistent with the other states that have ad- 
opted the Uniform Arbitration Act. Morgan 
Keegan & Co. v. Smythe, 401 S.W.3d 595, 2013 
Tenn. LEXIS 428 (Tenn. Apr. 25, 2013). 


CHAPTER 7 
ATTACHMENT BY GARNISHMENT 


29-7-114. Default by garnishee — Conditional judgment. 


NOTES TO DECISIONS 


ANALYSIS 


4. Existence of Debt. 
5. Entry of Judgment. 


4, Existence of Debt. 

Trial court properly held an estate executrix 
liable for failing to honor a garnishment by 
distributing funds from the estate to the judg- 
ment debtor after the executrix had been prop- 
erly served notice of the garnishment and her 
attorney had assured the judgment creditor 
that his judgment would be paid from the 
debtor’s share of the estate. Stocklin v. Lord, — 
S.W.3d —, 2014 Tenn. App. LEXIS 602 (Tenn. 
Ct. App. Sept. 29, 2014). 


5. Entry of Judgment. 

Trial court erred by entering a final judgment 
against garnishees for the full amount of a debt 
because no conditional judgment was entered, 
and the record failed to demonstrate that the 


required notice of a conditional judgment was 
served upon the garnishees; moreover, a judg- 
ment should not have been entered against the 
garnishees for the entire amount of the debt 
since they answered and properly informed the 
trial court regarding the amount of their pay- 
ments made to the debtor. The trial court 
should only have entered judgment against 
garnishees if it determined that the amount 
they had already paid into the court’s registry 
was insufficient to satisfy the garnishees’ statu- 
tory obligations. Emrick v. Moseley, — S.W.3d 
—, 2014 Tenn. App. LEXIS 448 (Tenn. Ct. App. 
July 30, 2014), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 986 (Tenn. Nov. 20, 2014). 

Conditional judgment against a garnishee 
was properly vacated because the garnishee 
responded within the time allowed by a trial 
court’s order, even though that time exceeded 
ten days. Smith v. Smith, — S.W.3d —, 2019 
Tenn. App. LEXIS 59 (Tenn. Ct. App. Jan. 31, 
2019). 


29-7-115. Notice of conditional judgment. 


NOTES TO DECISIONS 


4. Notice Not Given. 

Trial court erred by entering a final judgment 
against garnishees for the full amount of a debt 
because no conditional judgment was entered, 
and the record failed to demonstrate that the 


required notice of a conditional judgment was 
served upon the garnishees; moreover, a judg- 
ment should not have been entered against the 
garnishees for the entire amount of the debt 
since they answered and properly informed the 
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trial court regarding the amount of their pay- 
ments made to the debtor. The trial court 
should only have entered judgment against 
garnishees if it determined that the amount 
they had already paid into the court’s registry 


29-8-105 


was insufficient to satisfy the garnishees’ statu- 
tory obligations. Emrick v. Moseley, — S.W.3d 
—, 2014 Tenn. App. LEXIS 448 (Tenn. Ct. ae 
July 30, 2014), appeal denied, — S.W.3d — 
2014 Tenn. LEXIS 986 (Tenn. Nov. 20, 2014). 


CHAPTER 8 


CHANGE OF NAME — CORRECTION OF ERRORS IN 
BIRTH CERTIFICATES 


29-8-101. Jurisdiction — Persons ineligible — Inmates. 


NOTES TO DECISIONS 


3. Minors. 

Where a father was incarcerated for sexually 
abusing his stepdaughter, there was a sufficient 
basis in the record to support the trial court’s 
determination that changing his two minor 
children’s surname was in their best interest. 
Hill v. Hill, — S.W.38d —, 2011 Tenn. App. 
LEXIS 455 (Tenn. Ct. App. Aug. 24, 2011). 


29-8-102. Petition. 


Right to change one’s name applied to minor 
child so long as the change was in the child’s 
best interest. In re Leyna A., — S.W.3d —, 2017 
Tenn. App. LEXIS 614 (Tenn. Ct. App. Sept. 15, 
2017). 


NOTES TO DECISIONS 


1. Applicability. 

Decedent’s adoptive father had no standing 
to contest the name chosen by the decedent’s 
surviving spouse to be inscribed on the dece- 
dent’s headstone because, inter alia, T.C.A. 
§ 29-8-102 did not apply when a name other 
than the decedent’s legal name was used on a 
headstone. In re Estate of Love, — S.W.3d —, 
2015 Tenn. App. LEXIS 751 (Tenn. Ct. App. 
Sept. 18, 2015). 

Petition provided the required facts, as the 
parents presented three witnesses and the 


29-8-105. Effect. 


statements of three professionals who un- 
equivocally stated that the requested name 
change was in the child’s best interest, the child 
had committed no crimes, and there was no 
evidence of intent to defraud or mislead, of not 
acting in good faith, or of the possibility of 
injury to an individual. In re Leyna A., — 
S.W.3d —, 2017 Tenn. App. LEXIS 614 (Tenn. 
Ct. App. Sept. 15, 2017). 


NOTES TO DECISIONS 


1. Minors. 

Where a father was incarcerated for sexually 
abusing his stepdaughter, there was a sufficient 
basis in the record to support the trial court’s 


determination that changing his two minor 
children’s surname was in their best interest. 
Hill v. Hill, — S.W3d —, 2011 Tenn. App. 
LEXIS 455 (Tenn. Ct. App. Aug. 24, 2011). 


29-9-101 
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CHAPTER 9 
CONTEMPT OF COURT 


29-9-101. Officers authorized to punish. 


NOTES TO DECISIONS 


ANALYSIS 
3: Procedure and Practice. 
8. Illustrative Cases. 


3. Procedure and Practice. 

As a father who was charged with indirect 
criminal contempt in post-divorce proceedings 
was not provided with adequate notice of the 
charges, as required, the contempt charge 
against him could not stand. Sprague v. 
Sprague, — 8.W.3d —, 2013 Tenn. App. LEXIS 
358 (Tenn. Ct. App. May 30, 2018). 


8. Illustrative Cases. 

Father was held in criminal contempt by a 
trial court in post-divorce proceedings, as the 
contempt was not conditioned on his correcting 
or remedying a failure to comply with a past 
order and there was no opportunity to purge 


29-9-102. Scope of power. 


Attorney General Opinions. 

Authority of city court to punish an indi- 
vidual for contempt of court when the person 
fails to appear in court for an appointed court 
date. OAG 11-17, 2011 Tenn. AG LEXIS 19 
(2/15/11). 

A court has authority to enter a default 
judgment of contempt in a proceeding for civil 


the contempt; rather, the trial court’s action in 
“reserving punishment” pending compliance 
was tantamount to the imposition of a sus- 
pended sentence. Sprague v. Sprague, — 
S.W.3d —, 2013 Tenn. App. LEXIS 358 (Tenn. 
Ct. App. May 30, 2013). 

Trial court did not abuse its discretion in a 
foreclosure proceeding by denying the borrow- 
er’s motion for a continuance of the damages 
hearing to procure a court reporter because 
neither party retained a court reporter to at- 
tend the damages hearing, despite having 
ample time to do so, and the court noted that 
the case had been set for some time and that 
the borrower should have had a court reporter 
present if the had wanted one there. Starkey v. 
Wells Fargo Bank, N.A., — S.W.38d —, 2019 
Tenn. App. LEXIS 190 (Tenn. Ct. App. Apr. 23, 
2019), appeal denied, — S.W.3d —, 2019 Tenn. 
LEXIS 408 (Tenn. Aug. 14, 2019). 


contempt if the alleged contemnor fails to re- 
spond or appear, as long as the alleged contem- 
nor has been provided with proper notice and 
the opportunity to respond. OAG 15-36, 2015 
Tenn. AG LEXIS 36 (4/21/15). 


NOTES TO DECISIONS 


ANALYSIS 


1, Scope of Power Generally. 


3. —Civil and Criminal Contempt Distin- 
guished. 
ip —Punishment. 


11. Procedure and Practice. 

.5. —Assisting Unrepresented Party. 
14, —lInstituting Prosecution. 

15. —Proper Charge. 

16. —Contempt Order Improper. 
19. —EKvidence. 

20. —Judgment. 

. Habeas Corpus. 

. Post-conviction Relief. 

21. —Attorney’s Fees. 

23. Willful Misbehavior. 

29. Ambiguous Order. 

33. Interference with Proceedings. 


35. —Interference with Grand Jury. 
42. Other Acts or Omissions. 

. Double Jeopardy Found. 

48. Visitation and Custody Orders. 
49. Child Support. 

. Violation of Parenting Plan. 
51. Disruption. 

52. Violation of Injunction. 

53. Failure to Pay Alimony. 

54. Protective Order. 

55. Property Settlement. 

56. Bankruptcy. 

57. Compensatory Damages. 


1. Scope of Power Generally. 

In the event that criminal contempt was at 
issue, the trial court was not permitted to 
award the wife attorney’s fees in the criminal 
contempt proceeding. Parimore v. Parimore, — 
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S.W.3d —, 2017 Tenn. App. LEXIS 110 re 
Ct. App. Feb. 17, 2017). 

Assuming that civil contempt was at issue, 
the record was devoid of any order actually 
finding the husband’s conduct to be willful or 
finding him in contempt, and in the absence of 
both an evidentiary hearing on the contempt 
petition and specific findings supporting the 
award of attorney’s fees, this portion of the 
judgment was reversed. Parimore v. Parimore, 
— $.W.3d —, 2017 Tenn. App. LEXIS 110 
(Tenn. Ct. App. Feb. 17, 2017). 


3. —Civil and Criminal Contempt Distin- 
guished. 

In parties’ post-divorce proceedings, the fa- 
ther was held in criminal, rather than civil, 
contempt because the contempt holding was 
not conditioned on his correcting or remedying 
a failure to comply with a past order, and he 
was not given an opportunity to purge his 
contempt. Sprague v. Sprague, — S.W.3d —, 
2013 Tenn. App. LEXIS 398 (Tenn. Ct. App. 
June 18, 2013). 

Trial court did not reversibly err in failing to 
specify whether the contempt found was civil or 
criminal because the trial court’s utilization of 
the remedy of incarceration to compel perfor- 
mance was civil contempt; because the trial 
court directed that the father could purge him- 
self of contempt by making an arrearage pay- 
ment, the trial court found him to be in civil 
contempt, not criminal contempt. State ex rel. 
Groesse v. Sumner, 582 S.W.3d 241, 2019 Tenn. 
App. LEXIS 238 (Tenn. Ct. App. Jan. 18, 2019), 
appeal denied, State ex rel. Groesse v. Sumner, 
— §.W.3d —, 2019 Tenn. LEXIS 277 (Tenn. 
June 20, 2019). 

Trial court found that defendant willfully 
disobeyed its order in posting materials online 
and the punishment imposed was for the pur- 
pose of vindicating the authority of the court 
and to discipline defendant, not for the purpose 
of forcing him to comply with an order or to 
benefit a private party; defendant was mis- 
taken in arguing that the nature of the con- 
tempt was civil and that he should have been 
permitted to remove the posts and thereby 
avoid the punishment. State v. Thigpen, — 
S.W.3d —, 2020 Tenn. Crim. App. LEXIS 92 
(Tenn. Crim. App. Feb. 14, 2020). 


7. —Punishment. 

Although a trial court did not err in holding a 
husband in willful contempt, pursuant to 
T.C.A. §§ 16-1-103 and 29-9-102, for violating a 
statutorily-mandated temporary injunction, 
the trial court did err in banning all contact 
between the husband and the parties’ child as 
punishment for the contemptuous behavior be- 
cause the total suspension of the husband’s 
visitation was not the least drastic measure 
available and was therefore unjustified. Slagle 
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v. Slagle, — S.W.3d —, 2012 Tenn. App. LEXIS 
281 (Tenn. Ct. App. Apr. 30, 2012). 


11. Procedure and Practice. 

Although the trial court witnessed defen- 
dant’s absence from the attorney setting, defen- 
dant’s alleged willful conduct occurred outside 
of the trial court’s presence or ability to per- 
ceive, and thus the trial court erred by proceed- 
ing summarily and should have followed the 
notice and hearing procedures; defendant was 
not provided with notice, an adequate opportu- 
nity to prepare a defense, and an opportunity to 
be heard, plus he was entitled to bail on the 
contempt charge, but there was no indication in 
the record that such bail was provided. State v. 
Cathey, — S.W.3d —, 2016 Tenn. Crim. App. 
LEXIS 655 (Tenn. Crim. App. Sept. 1, 2016). 

Mother was properly served with the motion 
for criminal contempt because service upon the 
mother’s attorney constituted service upon her. 
Howell v. Smithwick, — S.W.3d —, 2017 Tenn. 
App. LEXIS 71 (Tenn. Ct. App. Feb. 1, 2017). 

Tennessee law was well established as to the 
de novo nature of a hearing before a juvenile 
court judge of a matter previously heard by a 
magistrate, and the father had proper notice of 
the type of hearing he was requesting; his 
procedural due process rights were not violated 
by the trial court’s consideration of all evidence 
presented regarding his compliance or noncom- 
pliance with the December 2013 order through 
the time of the August 2016 rehearing. State ex 
rel. Groesse v. Sumner, 582 S.W.3d 241, 2019 
Tenn. App. LEXIS 23 (Tenn. Ct. App. Jan. 18, 
2019), appeal denied, State ex rel. Groesse v. 
Sumner, — S.W.3d —, 2019 Tenn. LEXIS 277 
(Tenn. June 20, 2019). 

Trial court did not err by applying a prepon- 
derance-of-the-evidence standard and declining 
to apply a clear-and-convincing evidentiary 
standard, and the court rejected the fathers 
requests to follow precedent regarding the evi- 
dentiary standard related to civil contempt 
proceedings in federal courts and other select 
states rather than precedent established in 
Tennessee courts under the state statutory 
scheme. State ex rel. Groesse v. Sumner, 582 
S.W.3d 241, 2019 Tenn. App. LEXIS 23 (Tenn. 
Ct. App. Jan. 18, 2019), appeal denied, State ex 
rel. Groesse v. Sumner, — S.W.3d —, 2019 
Tenn. LEXIS 277 (Tenn. June 20, 2019). 


11.5. —Assisting Unrepresented Party. 
Plaintiff failed to establish that counsel’s 
conduct in assisting defendant in the underly- 
ing action, without being recognized as attor- 
ney of record, rose to the level of criminal 
contempt, T.C.A. § 29-9-102, because aiding an 
unrepresented person in a limited advisory 
capacity did not obstruct the administration of 
justice. Green v. Champs-Elysees, Inc., — 
S.W.3d —, 2013 Tenn. App. LEXIS 244 (Tenn. 
Ct. App. Apr. 9, 2013), appeal denied, Green v. 


29-9-102 


Champs-Elysees, Inc., — S.W.3d —, 2013 Tenn. 
LEXIS 707 (Tenn. Aug. 26, 2013). 


14. —Instituting Prosecution. 

Summary contempt hearing was unneces- 
sary to prevent obstruction of or interference 
with the administration of justice because (1) 
nothing showed a wife obstructed proceedings 
in a manner constituting exceptional circum- 
stances, (2) the court found it unnecessary to 
act “swiftly and firmly” to prevent misconduct, 
when the court ordered the parties to undergo 
drug testing and return to court, and (3) the 
court did not order the testing due to the wife 
obstructing a hearing. McKenzie v. McKenzie, 
— §.W.3d —, 2015 Tenn. App. LEXIS 100 
(Tenn. Ct. App. Feb. 27, 2015). 


15. —Proper Charge. 

It was error to hold a mother in contempt for 
enrolling the parties’ child in a school program 
without the father’s required consent because 
(1) the mother was held in criminal contempt 
when the mother’s fine was not conditioned on 
remedying the mother’s noncompliance, and (2) 
Tenn. R. Crim. P. 42(b) was not followed, as the 
mother was not given notice in the father’s 
petition or by the court that the mother was 
charged with criminal contempt. Thomas v. 
Miller, — S.W.3d —, 2015 Tenn. App. LEXIS 
102 (Tenn. Ct. App. Feb. 27, 2015). 


16. —Contempt Order Improper. 

Although a mother had the parties’ children 
baptized without the father’s knowledge or con- 
sent contrary to the parties’ parenting plan, a 
trial court erred in finding the mother in civil 
contempt, T.C.A. § 29-9-102(3), because the 
trial court sought to punish the mother for her 
past violation of the parenting plan, rather 
than to compel her compliance with such. Jar- 
rell v. Jarrell, — S.W.3d —, 2012 Tenn. App. 
LEXIS 202 (Tenn. Ct. App. Mar. 28, 2012). 

Trial court erred in holding a father in crimi- 
nal contempt, T.C.A. § 29-9-102(3), for repay- 
ing funds he borrowed from his parents after 
April 3, 2009, because the order failed to ex- 
pressly and precisely spell out which loans the 
father was forbidden from repaying to his par- 
ents. Beyer v. Beyer, 428 S.W.3d 59, 2013 Tenn. 
App. LEXIS 229 (Tenn. Ct. App. Apr. 5, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
827 (Tenn. Oct. 16, 2013). 

Trial court erred in finding a husband in 
criminal contempt for failure to pay pendente 
lite support on five occasions, as the evidence 
was insufficient to permit any trier of fact to 
find beyond a reasonable doubt that he had the 
ability to pay the support owed. Patton v. Pat- 
ton, — S.W.3d —, 2013 Tenn. App. LEXIS 643 
(Tenn. Ct. App. Sept. 25, 2018). 

Circuit court erred in summarily finding a 
defendant’s attorney in criminal contempt for 
his allegedly wilful failure to appear at a sched- 
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uled court appearance because the attorney’s 
conduct occurred outside the presence of the 
court where the court relied upon text mes- 
sages from the attorney, in which he explained 
that he was aware of the 8:00 a.m. appearance 
time, but that he chose to appear in another 
court at 9:00 a.m., the trial court should have 
provided the attorney with notice, a reasonable 
time to prepare his defense, and an opportunity 
to be heard. State v. Anderson, — S8.W.3d —, 
2015 Tenn. Crim. App. LEXIS 733 (Tenn. Crim. 
App. Sept. 9, 2015). 

Evidence did not support a finding that the 
husband acted willfully for criminal contempt 
purposes; during the period of his unemploy- 
ment, the husband’s failure to pay support was 
not willful, but even after he regained employ- 
ment, the proof failed to show that he possessed 
a culpable state of mind. Lee v. Lee, — S.W.3d 
—, 2017 Tenn. App. LEXIS 215 (Tenn. Ct. App. 
Mar. 31, 2017). 

There was no evidence that any protected 
documents were leaked or that counsel distrib- 
uted protected document to anyone other than 
the attorney, who was a qualified person under 
the terms of the protective order; they both 
retained the copies given to them within their 
offices, there was no contempt, and the trial 
court erred in holding otherwise. Doe ex rel. 
Doe v. Brentwood Acad., Inc., — S.W.3d —, 
2020 Tenn. App. LEXIS 521 (Tenn. Ct. App. 
Nov. 20, 2020). 

Attorney qualified as litigation support per- 
sonnel and was not involved in providing sub- 
stantive consultation on the legal aspects of the 
case; as such, the requirements pertaining to 
independent experts or independent consul- 
tants did not apply to the attorney, and there 
was no contempt and the trial court erred in 
holding otherwise. Doe ex rel. Doe v. Brentwood 
Acad., Inc., — S.W.3d —, 2020 Tenn. App. 
LEXIS 521 (Tenn. Ct. App. Nov. 20, 2020). 

Counsel did ensure the attorney’s attendance 
at the January 31 hearing by telling the person 
representing the attorney, while at the same 
time honoring the December 19 order to refrain 
from conferring directly with the attorney; as 
such, there was no contempt on this count and 
the trial court erred in holding otherwise. Doe 
ex rel. Doe v. Brentwood Acad., Inc., — S.W.3d 
—, 2020 Tenn. App. LEXIS 521 (Tenn. Ct. App. 
Nov. 20, 2020). 

Protective order did not define the type or 
extent of litigation support that litigation sup- 
port personnel had to provide to be a qualified 
person under the order; there was no basis for 
the trial court’s holding that the fact that the 
attorney’s did not stamp documents, copy docu- 
ments, or receive compensation for his work 
resulted in his being unqualified to receive 
protected documents under the order. There 
was no contempt and the trial court erred in 
holding otherwise. Doe ex rel. Doe v. Brentwood 
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Acad., Inc., — S.W.3d —, 2020 Tenn. App. 
LEXIS 521 (Tenn. Ct. App. Nov. 20, 2020). 

Nothing in the rules suggests that compen- 
sation is a requirement for an attorney licensed 
in another jurisdiction to provide legal services 
on a temporary basis in association with a 
Tennessee attorney, who is an active partici- 
pant in the client’s representation, as in this 
case; the attorney served as litigation support 
personnel for counsel within the scope of the 
Rules of Professional Conduct and was thus a 
qualified person under the protective order. 
There was no contempt and the trial court 
erred in holding otherwise. Doe ex rel. Doe v. 
Brentwood Acad., Inc., — S.W.3d —, 2020 Tenn. 
App. LEXIS 521 (Tenn. Ct. App. Nov. 20, 2020). 

As the attorney testified that he returned all 
copies of the documents he received from coun- 
sel, the goal of the order, the return of protected 
documents provided by counsel, was satisfied; 
as such, there was no contempt and the trial 
court erred in holding otherwise. Doe ex rel. 
Doe v. Brentwood Acad., Inc., — S.W.3d —, 
2020 Tenn. App. LEXIS 521 (Tenn. Ct. App. 
Nov. 20, 2020). 

Counsel’s testimony was that based on the 
fact the attorney was included in the email sent 
to counsel, he was confident the attorney was in 
receipt of the protective order, and it was not 
believable that the attorney was not familiar 
with the terms of the order as he had sufficient 
knowledge of its contents to contest its entry; 
therefore, if counsel did fail to personally de- 
liver a copy of the order to the attorney, his 
actions were not willful, there was no contempt, 
and the trial court erred in finding otherwise. 
Doe ex rel. Doe v. Brentwood Acad., Inc., — 
S.W.3d —, 2020 Tenn. App. LEXIS 521 (Tenn. 
Ct. App. Nov. 20, 2020). 

Record did not support finding that counsel 
failed to maintain a log as required by the 
protective order, which did not elaborate on the 
format of the required log or mandate a timing 
requirement for when the log had to be pre- 
pared; counsel testified that his memo docu- 
menting receipt of protected documents was 
made at or near the time he received those 
documents. He complied with the log require- 
ment, such that there was no contempt. Doe ex 
rel. Doe v. Brentwood Acad., Inc., — S.W.3d —, 
2020 Tenn. App. LEXIS 521 (Tenn. Ct. App. 
Nov. 20, 2020). 


19. —Evidence. 

Ten counts of criminal contempt based on 
defendant’s 10 separate withdrawals against 
the equity line of credit in violation of the 
marital dissolution agreement were affirmed 
because the bank records provided proof be- 
yond a reasonable doubt that defendant made 
the withdrawals. Simpkins v. Simpkins, 374 
S.W.3d 413, 2012 Tenn. App. LEXIS 131 (Tenn. 
Ct. App. Feb. 27, 2012). 


29-9-102 


Evidence was sufficient to support defen- 
dant’s convictions for his failure to pay the 2009 
real estate taxes for the marital residence and 
his failure to pay his wife her pendente lite 
support as required by the marital dissolution 
agreement because the record showed that de- 
fendant had the ability to pay the financial 
obligations at the time they were due but that 
he failed to do so. The bank records showed that 
during the time defendant was not paying his 
obligations, he was spending an extraordinary 
amount on fine dining and travel and that he 
was receiving payments from his business in 
amounts between $11,000 and $14,000 each 
month. Simpkins v. Simpkins, 374 8.W.3d 413, 
2012 Tenn. App. LEXIS 131 (Tenn. Ct. App. 
Feb. 27, 2012). 

In a criminal contempt proceeding, the trial 
court erred in admitting a bank statement 
under Tenn. R. Evid. 803(6)’s business record 
exception to the hearsay rule, because it was 
not properly self-authenticated under Tenn. R. 
Evid. 902(11). Patton v. Patton, — S.W.3d —, 
2013 Tenn. App. LEXIS 643 (Tenn. Ct. App. 
Sept. 25, 2013). 

Insufficient evidence supported a criminal 
contempt finding because (1) the court could 
not rely on extrinsic evidence of the results of 
drug testing, since the finding had to be based 
on the court’s knowledge obtained through the 
court’s own senses, (2) the test was not compe- 
tent for determining intoxication, and (3) the 
evidence preponderated against a finding that 
the wife was intoxicated. McKenzie v. McKen- 
zie, — S.W.3d —, 2015 Tenn. App. LEXIS 100 
(Tenn. Ct. App. Feb. 27, 2015). 

Trial court’s order did not address appellee’s 
alleged use of appellant’s social security num- 
ber, nor was such conduct one of the grounds for 
contempt enumerated in T.C.A. § 29-9-102; the 
trial court reached the correct result of finding 
no contempt, but its reasoning was flawed be- 
cause appellant had no basis for relief. Portice 
v. Portice, — S.W.3d —, 2017 Tenn. App. LEXIS 
541 (Tenn. Ct. App. Aug. 10, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 865 
(Tenn. Dec. 6, 2017). 

Evidence supported a determination that the 
wife willfully disobeyed a court directive where 
she refused to provide the names as directed, 
she was evasive and often not forthcoming, and 
thus, she had interfered with the court process 
under T.C.A. § 29-9-102(3). Odom v. Odom, — 
S.W.3d —, 2018 Tenn. App. LEXIS 419 (Tenn. 
Ct. App. July 23, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 736 (Tenn. Dec. 6, 
2018). 


20. —Judgment. 

In garnishment proceedings, it was error to 
refuse to hear a judgment creditor’s evidence of 
a garnishee’s bad faith because (1) it was a fact 
issue, (2) the judgment creditor properly raised 
the issue, (3) the court had statutory authority 
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to enforce its orders in a garnishment proceed- 
ing, and (4) the garnishee was properly served 
with a contempt petition. Smith v. Smith, — 
S.W.3d —, 2019 Tenn. App. LEXIS 59 (Tenn. Ct. 
App. Jan. 31, 2019). 


20.5. Habeas Corpus. 

Judgment granting a habeas corpus writ was 
reversed because the general sessions court, 
regardless of any legal error, had the authority 
to summarily hold defendant in contempt and 
under T.C.A. § 16-15-7138, the general sessions 
court judge was authorized to impose a punish- 
ment of five days imprisonment upon finding 
defendant in contempt; although the general 
sessions court failed to provide the required 
notice and hearing, nothing in either the judg- 
ment or the record showed that the general 
sessions court lacked jurisdiction. The claimed 
illegality regarding the failure to provide notice 
and a hearing rendered the contempt judgment 
merely voidable, which did not entitle defen- 
dant to habeas corpus relief. Lambert v. State, 
— §.W.3d —, 2012 Tenn. Crim. App. LEXIS 223 
(Tenn. Crim. App. Apr. 10, 2012), appeal denied, 
— §$.W.3d —, 2012 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2012), cert. denied, Lambert v. Tennes- 
see, 184 L. Ed. 2d 740, 183 S. Ct. 950, 568 U.S. 
1131, 2013 U.S. LEXIS 860 (U.S. 2013). 


20.7. Post-conviction Relief. 

Court of Criminal Appeals properly dis- 
missed a wife’s petition for post-conviction re- 
lief because a criminal contempt adjudication 
in a divorce action did not amount to a criminal 
conviction under the general criminal laws for 
purposes of the Post-Conviction Procedure Act. 
Baker v. State, 417 S.W.3d 428, 2013 Tenn. 
LEXIS 715 (Tenn. Sept. 6, 2013). 


21. —Attorney’s Fees. 

Because no statutory authority permitted a 
party to recover attorneys fees incurred to 
prosecute a petition for criminal contempt and 
the mother did not rely on a contractual provi- 
sion in seeking to recover her attorney’s fees in 
the context of the petition for criminal con- 
tempt, the father was not liable for the attor- 
ney’s fees the mother incurred in prosecuting 
her petition for criminal contempt for failure to 
pay child support. Watts v. Watts, 519 S.W.3d 
572, 2016 Tenn. App. LEXIS 402 (Tenn. Ct. 
App. June 8, 2016). 


23. Willful Misbehavior. 

When a county sued to recover an unexecuted 
marriage license issued to Davy Crockett, and 
the license’s possessor did not obey a court 
order to surrender the license, the possesor was 
properly held in contempt because: (1) the trial 
court’s order was lawful in that the trial court 
had jurisdiction over both the subject matter of 
the case and the parties; (2) the order in ques- 
tion expressly and precisely spelled out the 
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details of compliance in a way that would 
enable reasonable persons to know exactly 
what actions were required or forbidden, so the 
order was clear, specific, and unambiguous; (3) 
the record clearly indicated that the possessor 
violated the trial court’s order by not returning 
the license to the court until twelve days after 
the trial court’s order required the possessor to 
surrender the document; and (4) the possessor 
offered no evidence showing that the possess- 
or’s conduct in violating the court order was 
anything other than intentional and voluntary. 
Jefferson County v. Smith, — S.W.3d —, 2011 
Tenn. App. LEXIS 402 (Tenn. Ct. App. July 26, 
2011). 

Husband’s contempt conviction under T.C.A. 
§ 29-2-102(3) was not supported by sufficient 
evidence of willfulness as there was no evidence 
that the husband acted with a bad purpose 
when he drove on a city street to get to the 
wife’s home 10 minutes after he was supposed 
to be at the wife’s house to repair her car under 
an ambiguous order. Furlong v. Furlong, 370 
S.W.3d 329, 2011 Tenn. App. LEXIS 559 (Tenn. 
Ct. App. Oct. 14, 2011), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 278 (Tenn. Apr. 
it) 2012). 

Attorney who, during a court proceeding, 
communicated with his client’s co-defendant 
who was represented by other counsel, violated 
Tenn. Sup. Ct. R. Prof. Conduct 8, 4.2, and was 
sufficient to support a conviction for criminal 
contempt in violation of T.C.A. § 29-9-102(1). 
State v. Beeler, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 799 (Tenn. Crim. App. Oct. 26, 
2011), rev'd, 387 S.W.3d 511, 2012 Tenn. LEXIS 
810 (Tenn. May 9, 2012). 

Defendant was entitled to reversal of his 
conviction for contempt, which was based on 
fact he talked to a client’s codefendant who was 
represented by another attorney, because the 
evidence was insufficient to show “willful mis- 
conduct” for purposes of contempt; defendant 
vigorously contended that he had effective con- 
sent by virtue of the close cooperation of both 
attorneys in preparing a joint defense and the 
other attorney testified that he would have 
permitted the attorney to ask his client the 
question had the attorney sought permission. 
State v. Beeler, 387 S.W.3d 511, 2012 Tenn. 
LEXIS 810 (Tenn. May 9, 2012). 

Sufficient evidence supported defendant’s 
criminal contempt conviction under T.C.A. 
8§ 29-9-102, 40-11-150G)(2), and 39-11-302(a) 
where defendant signed a no contact order as a 
condition of his bail, and the testimony of the 
parents of defendant’s wife that defendant 
dropped off the wife at their house while the no 
contact order was in effect was credited. State v. 
Meadows, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 99 (Tenn. Crim. App. Feb. 16, 2012). 

Trial court did not err in finding the father 
guilty of four counts of criminal contempt based 
on e-mails and text messages from the father to 
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the mother, following the parties’ divorce, that 
were disparaging of the mother’s parenting 
style and criticized specific parenting decisions 
she had made because the father’s acts were 
intentional, not inadvertent or accidental, and 
because, while the father claimed that he sent 
the texts and e-mails out of concern for his 
children’s welfare, the record demonstrated 
that he was aware that his acts would violate 
the trial court’s directives. Duke v. Duke, — 
S.W.3d —, 2014 Tenn. App. LEXIS 627 (Tenn. 
Ct. App. Oct. 3, 2014), appeal denied, — S.W.3d 
—, 2015 Tenn. LEXIS 165 (Tenn. Feb. 13, 
2015). 

Trial court did not err in finding the father 
guilty of criminal contempt based on the fa- 
ther’s statement to the children following the 
parties’ divorce that the mother, or someone 
working for her, was responsible for the death 
of a dog that belonged to the father’s then- 
girlfriend because, regardless of the factual 
support the comment provided, the father de- 
cided to make the statement voluntarily and 
with knowledge that such a derogatory com- 
ment would violate the court’s orders and his 
statutory obligations. Duke v. Duke, — S.W.3d 
—, 2014 Tenn. App. LEXIS 627 (Tenn. Ct. App. 
Oct. 3, 2014), appeal denied, — S.W.38d —, 2015 
Tenn. LEXIS 165 (Tenn. Feb. 13, 2015). 

Magistrate did not abuse his discretion in 
concluding that exceptional circumstances ex- 
isted to warrant summarily punishing an attor- 
ney for direct criminal contempt because the 
conduct constituted willful misbehavior in the 
presence of the court, or so near thereto as to 
obstruct the administration of justice; the im- 
position of summary punishment was justified 
given the attorney’s boisterous conduct in the 
courtroom and his failure to obey the magis- 
trate’s directives. In re Brown, 470 S.W.3d 433, 
2015 Tenn. App. LEXIS 1387 (Tenn. Ct. App. 
Mar. 23, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 654 (Tenn. Aug. 14, 2015). 

Trial court erred in remanding a father to jail 
until he paid the mother because it found that 
the father was indigent, and thus, no further 
incarceration was warranted for the father’s 
civil contempt in failing to pay the obligations 
he owed to the mother; the father’s refusal or 
inability to pay would not be remedied by 
further jail time. Hopwood v. Hopwood, — 
S.W.3d —, 2017 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. July 12, 2017). 

Trial court did not err in finding a father in 
civil contempt for his failure to meet his finan- 
cial obligations because the father’s inability to 
pay, if any, was the result of his own intentional 
conduct; the father was willfully and volun- 
tarily underemployed, and he lacked credibility 
and candor regarding his income and employ- 
ment prospects. Hopwood v. Hopwood, — 
S.W.3d —, 2017 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. July 12, 2017). 
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Trial court properly found a husband guilty of 
criminal contempt because the husband com- 
mitted two separate acts that constituted con- 
tempt; there was evidence to support a finding 
that the husband lied about the amount of 
taxes that were due on the parties’ real prop- 
erty, and there was also sufficient evidence that 
he intentionally withheld information that he 
had approximately $411,000 in an account at 
the same time he represented that he was in 
dire need of money to pay these taxes. 
Trezevant v. Trezevant, 568 S.W.3d 595, 2018 
Tenn. App. LEXIS 213 (Tenn. Ct. App. Apr. 25, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 622 (Tenn. Sept. 18, 2018). 

Trial court did not err in finding a husband 
guilty of criminal contempt for failure to dis- 
close his ownership interest in property be- 
cause the trial court explained its findings 
regarding the property in substantial detail 
and concluded that the husband’s testimony 
regarding the property was emblematic of his 
overall disregard for his sworn oath; the record 
did not preponderate against the trial court’s 
findings. Trezevant v. Trezevant, 568 S.W.3d 
595, 2018 Tenn. App. LEXIS 213 (Tenn. Ct. 
App. Apr. 25, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 622 (Tenn. Sept. 18, 
2018). 

Trial court properly found a husband guilty of 
criminal contempt because the record sup- 
ported its conclusion that the husband violated 
statutory injunctions by purchasing, buying, or 
selling real estate after being served with the 
divorce complaint and notice of injunction. 
Trezevant v. Trezevant, 568 S.W.3d 595, 2018 
Tenn. App. LEXIS 213 (Tenn. Ct. App. Apr. 25, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 622 (Tenn. Sept. 18, 2018). 

Trial court properly found contempt against a 
husband for failure to disclose one of the two 
parcels that comprised property because there 
was sufficient evidence upon which a trier of 
fact could have found the husband’s failure to 
have the full value of the property appraised 
was willful. Trezevant v. Trezevant, 568 S.W.3d 
595, 2018 Tenn. App. LEXIS 213 (Tenn. Ct. 
App. Apr. 25, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 622 (Tenn. Sept. 18, 
2018). 

Trial court had a sufficient basis to find a 
husband willfully violated its order because he 
willfully failed to disclose the entire value of 
property; the trial court heard testimony at 
trial and still came to the conclusion that the 
husband willfully violated its order requiring 
him to disclose all information regarding, 
among other things, the property. Trezevant v. 
Trezevant, 568 S.W.3d 595, 2018 Tenn. App. 
LEXIS 213 (Tenn. Ct. App. Apr. 25, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
622 (Tenn. Sept. 18, 2018). 

Trial court properly found a husband guilty of 
criminal contempt because the record con- 
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tained adequate evidence upon which it could 
determine that, in light of the husband’s pat- 
tern of contemptuous behavior, he willfully vio- 
lated its order by not producing court-ordered 
information; the husband did not provide any 
explanation as to why he failed to comply with 
an order of the court until after the wife filed a 
petition for contempt. Trezevant v. Trezevant, 
568 S.W.3d 595, 2018 Tenn. App. LEXIS 213 
(Tenn. Ct. App. Apr. 25, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 622 (Tenn. Sept. 
18, 2018). 

Trial court properly found a husband guilty of 
criminal contempt for not allowing the wife 
access to her email accounts; given the nature 
of the petition filed by the wife and the record of 
proceedings surrounding the trial court’s order, 
including the husband’s incorrect assertion 
that the wife had no work email account, the 
trial court’s order was sufficiently clear for the 
husband to have known that he was required to 
restore the wife’s access to her email. Trezevant 
v. Trezevant, 568 S.W.3d 595, 2018 Tenn. App. 
LEXIS 213 (Tenn. Ct. App. Apr. 25, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
622 (Tenn. Sept. 18, 2018). 

There was sufficient evidence in the record to 
support the trial court’s finding of contempt 
because although a husband had been ordered 
to procure a life insurance policy by a certain 
date, the husband did not even argue on appeal 
that he did actually comply with the trial 
court’s order and properly secured a life insur- 
ance policy for the benefit of his wife within the 


required time frame. Trezevant v. Trezevant, . 


568 S.W.3d 595, 2018 Tenn. App. LEXIS 213 
(Tenn. Ct. App. Apr. 25, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 622 (Tenn. Sept. 
18, 2018). 

Trial court properly found a husband guilty of 
criminal contempt because there was sufficient 
proof that the husband’s misconduct hindered 
and obstructed the trial court in its administra- 
tion of justice; based on the volumes upon 
volumes of pleadings and transcripts of hear- 
ings devoted to clearing up the confusion 
caused by the husband’s misrepresentations of 
the contents and value of the parties’ estate, 
there was sufficient proof that his misconduct 
hindered and obstructed the trial court. 
Trezevant v. Trezevant, 568 S.W.3d 595, 2018 
Tenn. App. LEXIS 213 (Tenn. Ct. App. Apr. 25, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 622 (Tenn. Sept. 18, 2018). 

Trial court properly found a husband guilty of 
criminal contempt because it had ample basis 
to determine that the husband’s deliberate mis- 
representations to the trial court obstructed its 
ability to carry out its duties and detracted 
from the authority of the court; the trial court 
determined that the husband made a deliber- 
ate choice to undervalue his net worth in his 
representations to the trial court. Trezevant v. 
Trezevant, 568 S.W.3d 595, 2018 Tenn. App. 
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LEXIS 213 (Tenn. Ct. App. Apr. 25, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
622 (Tenn. Sept. 18, 2018). 

Trial court did not err in holding appellant in 
civil contempt; contrary to the court orders, he 
did not conduct company business only in the 
usual, regular and ordinary course, and he 
deliberately and willfully took steps to recruit 
company employees, solicit company custom- 
ers, and deplete the company’s inventory. 
Keller v. Estate of McRedmond, — S.W.3d —, 
2018 Tenn. App. LEXIS 305 (Tenn. Ct. App. 
May 31, 2018). 

Trial court did not err in finding that a 
property owner was in contempt of court be- 
cause—following the trial court’s injunctive or- 
der not to obstruct the use of one of the two 
easements at issue—the owner willfully placed 
T-posts in the other easement near the point of 
intersect of the two easements which ob- 
structed a neighbor’s use of the easement that 
was not to be obstructed. The owner’s argument 
that the trial court’s order did not clearly and 
specifically prohibit him from placing T-posts in 
the other easement was without merit. Perry v. 
Niles, — S.W.3d —, 2018 Tenn. App. LEXIS 566 
(Tenn. Ct. App. Sept. 26, 2018). 

Evidence did not preponderate against a 
finding that the father had financial resources 
but consistently placed paying child support 
lower on the priority list than other obligations; 
he had the ability to pay and therefore willfully 
violated the agreed order, and he failed to prove 
that he did not have the ability to pay the 
contempt purge payment required by a later 
order, and thus the trial court did not abuse its 
discretion by finding him in civil contempt of 
court and ordering the purge payment. State ex 
rel. Groesse v. Sumner, 582 S.W.3d 241, 2019 
Tenn. App. LEXIS 23 (Tenn. Ct. App. Jan. 18, 
2019), appeal denied, State ex rel. Groesse v. 
Sumner, — S.W.3d —, 2019 Tenn. LEXIS 277 
(Tenn. June 20, 2019). 

Trial court did not err by holding the father 
in criminal contempt for returning the children 
two days late and failing to provide the mother 
with his new cell phone number for 11 days 
because his violations were willful. Renken v. 
Renken, — S.W.3d —, 2019 Tenn. App. LEXIS 
92 (Tenn. Ct. App. Feb. 20, 2019). 

Judgment holding the mother in criminal 
contempt was affirmed, as her failure to have 
the child in Ohio for the father’s parenting time 
as per court order was voluntary and inten- 
tional; her failure in the time since learning of 
her travel restrictions in early October to make 
arrangements to satisfy her obligations under 
the order relative to the father’s Thanksgiving 
visitation demonstrated a conscious and delib- 
erate decision to disregard the order. In re 
Khrystchan D., — S.W.3d —, 2020 Tenn. App. 
LEXIS 297 (Tenn. Ct. App. June 26, 2020). 


29. Ambiguous Order. 
Husband’s contempt conviction under T.C.A. 
§ 29-9-102(3) was not supported as the order 
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violated was ambiguous as to whether the hus- 
band’s appearance on a city street 10 minutes 
later than the husband could have been law- 
fully present in a driveway off the street to 
repair the wife’s car violated it; the husband, 
the wife, and the trial court were justifiably 
confused about whether the husband should 
have gone to repair the car, or stayed away. 
Furlong v. Furlong, 370 S.W.3d 329, 2011 Tenn. 
App. LEXIS 559 (Tenn. Ct. App. Oct. 14, 2011), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
278 (Tenn. Apr. 11, 2012). 


33. Interference with Proceedings. 


35. —lInterference with Grand Jury. 
Evidence was sufficient to support defen- 
dant’s contempt conviction for four separate 
acts of publishing online certain materials re- 
lated to his underlying charge of misdemeanor 
assault; the posts demonstrated both his 
unique style and the trial court found that he 
acted willfully in posting the material he knew 
was under a protective order and that he in- 
tended to interfere with the proceedings by 
intimidating and harassing the grand jurors in 
an effort to taint the jury pool for his trial. State 
v. Thigpen, — S.W.3d —, 2020 Tenn. Crim. App. 
LEXIS 92 (Tenn. Crim. App. Feb. 14, 2020). 


42. Other Acts or Omissions. 

Trial court had a sufficient basis upon which 
to find a husband guilty of criminal contempt 
for failing to disclose the sale of a lot because it 
reasonably concluded that the husband orches- 
trated the sale of the lot by a company in which 
he owned an interest. Trezevant v. Trezevant, 
568 S.W.3d 595, 2018 Tenn. App. LEXIS 213 
(Tenn. Ct. App. Apr. 25, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 622 (Tenn. Sept. 
18, 2018). 


47.5. Double Jeopardy Found. 

Although a father asserted the trial court 
erred in failing to hold the mother in criminal 
contempt regarding alleged violations of the 
parties’ parenting plan, the father’s appeal was 
dismissed because an acquittal of criminal con- 
tempt implicated constitutional double jeop- 
ardy provisions; thus, the father’s appeal from 
the mother’s acquittal of criminal contempt 
was barred. Adkisson v. Adkisson, — S.W.3d —, 
2013 Tenn. App. LEXIS 175 (Tenn. Ct. App. 
Mar. 11, 2013). 


48. Visitation and Custody Orders. 

Appellate court erred by affirming a trial 
court’s contempt findings and ordering a 
mother to pay the grandparents seeking visita- 
tion $32,000 of their attorney’s fees because the 
trial court declined to make specific findings of 
fact as to the contempt. Lovlace v. Copley, 418 
S.W.3d 1, 2013 Tenn. LEXIS 718 (Tenn. Sept. 6, 
2013). 
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Trial court erred in holding a father in con- 
tempt for violating the spring break provisions 
of the parties ‘ parenting plan because the 
mother agreed to let the children go with the 
father when they got out of school and “spring 
break” was not so well defined that a person of 
ordinary prudence would have known the 
weekends on both sides of the actual week 
school was out were not included, especially 
since the parties had treated them as being 
included the year before. Adkisson v. Adkisson, 
— §.W.3d —, 2013 Tenn. App. LEXIS 175 
(Tenn. Ct. App. Mar. 11, 2013). 

Trial court erred in holding the mother in 
contempt for another incident in which the 
mother escorted the three-year-old child off the 
soccer field during a game when he was throw- 
ing a tantrum as it was unlikely that a reason- 
able person in the mother’s position would 
expect to be held in criminal contempt for 
simply attending to the immediate needs of her 
very young child. Knellinger v. Knellinger, — 
S.W.3d —, 2013 Tenn. App. LEXIS 576 (Tenn. 
Ct. App. Aug. 29, 2013). 

Trial court erred in holding the mother in 
contempt for failing to get the son to his base- 
ball games 30 minutes prior to their start as the 
father’s petition did not identify a specific date 
that the mother was late in this respect, and 
there was no evidence of a specific date for 
which she was tardy. Moreover, there was no 
evidence showing that the mother willfully in- 
tended to violate any court order. Knellinger v. 
Knellinger, — S.W.38d —, 2013 Tenn. App. 
LEXIS 576 (Tenn. Ct. App. Aug. 29, 2013). 

Trial court erred in holding the mother in 
contempt for an incident in which the mother 
reacted to the step-mother offering candy to the 
mother’s child as the mother’s reaction to the 
step-mother pushing herself upon the mother 
and the child in this situation did not constitute 
a willful violation of a clear and unambiguous 
court order and, thus, could not be a basis for 
criminal contempt under this section. Knell- 
inger v. Knellinger, — S.W.3d —, 2013 Tenn. 
App. LEXIS 576 (Tenn. Ct. App. Aug. 29, 2013). 

In a divorce proceeding, there was sufficient 
evidence to support the trial court’s finding that 
the mother was in criminal contempt based on 
her failing to ensure that the child completed 
his school work, failing to return a school book 
causing the father to purchase it again, failing 
to ensure that the child participated in sched- 
uled speech therapy during her parenting time, 
failing to allow the child telephone contact with 
the father, and other failings. S. A. M. D. v. J. P. 
D., — $.W.3d —, 2013 Tenn. App. LEXIS 650 
(Tenn. Ct. App. Sept. 30, 2013), review denied 
and ordered not published, S.A.M.D. v. J.P.D., 
— §.W.3d —, 2014 Tenn. LEXIS 177 (Tenn. Feb. 
11, 2014). 

Trial court did not err in finding the father 
guilty of criminal contempt because the father 
to provide the mother with a written itinerary 
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of his travel plans with the children when the 
father took the children on a trip to Colorado, in 
violation of the permanent parenting plan or- 
der; and the father was aware of his obligation 
to provide the mother with the itinerary, and 
that, despite repeated requests from the 
mother for that information, the father will- 
fully failed and refused to provide it. Duke v. 
Duke, — 8.W.3d —, 2014 Tenn. App. LEXIS 627 
(Tenn. Ct. App. Oct. 3, 2014), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 165 (Tenn. Feb. 
13, 2015). 

Trial court properly found a mother in crimi- 
nal contempt for refusing and delaying a fa- 
ther’s visitation because the mother was bound 
by the terms of the agreed temporary parenting 
plan, which provided for approved child care 
providers while in the other parent’s care; the 
mother had the option of requesting mediation 
or a hearing if she felt that modification was 
necessary. Howell v. Smithwick, — S.W.3d —, 
2017 Tenn. App. LEXIS 71 (Tenn. Ct. App. Feb. 
1, 2017). 

Trial court erred in finding a mother in crimi- 
nal contempt for deviating from a temporary 
parenting plan on a certain day because the 
father agreed for the mother to exercise parent- 
ing time on that day. Howell v. Smithwick, — 
S.W.3d —, 2017 Tenn. App. LEXIS 71 (Tenn. Ct. 
App. Feb. 1, 2017). 

Trial court imposed punishment for criminal 
contempt on a father in custody dispute where 
it specified that the eight-day suspended sen- 
tence was the consequence for failing to notify 
the mother within 24 hours of one child’s medi- 
cal hospitalization and treatment, failing to 
provide the mother with information regarding 
the second child’s academic awards and both 
bhildren’s academic grades and attendance re- 
cords, sending disparaging and damaging 
statements against the mother to one child 
during the mother’s co-parenting time, and 
failing to take the children to court-ordered 
counseling. McClain v. McClain, 539 S.W.3d 
170, 2017 Tenn. App. LEXIS 634 (Tenn. Ct. 
App. Sept. 21, 2017). 


49. Child Support. 

Sufficient evidence supported a trial court’s 
finding that a husband was in criminal con- 
tempt, pursuant to T.C.A. §§ 36-5-104 and 29- 
9-102(3), for failing to pay monthly pendente 
lite support because the husband made only a 
partial payment in May 2009 and no payment 
in June 2009, even though the husband had the 
ability to pay; the husband was sentenced to 20 
days of incarceration. Wilkinson v. Wilkinson, 
— $.W.3d —, 2011 Tenn. App. LEXIS 642 
(Tenn. Ct. App. Nov. 29, 2011), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 269 (Tenn. Apr. 
11, 2012). 

In criminal contempt proceedings, T.C.A. 
§ 29-9-102(3), sufficient evidence established 
that but for the time he was incarcerated and in 
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the hospital, a father had the ability to pay 
sixteen bi-weekly child support payments be- 
cause the father worked numerous jobs for 
years and his substance abuse problem did not 
excuse the obligation to pay support. State ex 
rel. Eason v. Swinger, — S.W.3d —, 2012 Tenn. 
App. LEXIS 115 (Tenn. Ct. App. Feb. 22, 2012), 
rehearing denied, — S.W.3d —, 2012 Tenn. 
App. LEXIS 190 (Tenn. Ct. App. Mar. 13, 2012). 

Although a trial court properly held a hus- 
band in contempt, the trial court erred in sen- 
tencing the husband to 180 days of imprison- 
ment because the husband was held in civil, not 
criminal contempt, and purged his contempt 
prior to a certain date by paying his child 
support and alimony obligations. Mays v. Mays, 
— §$.W.3d —, 2012 Tenn. App. LEXIS 267 
(Tenn. Ct. App. Apr. 23, 2012). 

Sufficient evidence supported a trial court’s 
finding a father guilty of five counts of criminal 
contempt, pursuant to T.C.A. § 29-9-102(3), for 
failing to pay $850 in monthly child support 
because the father received checks from his 
employer during the five months at issue that 
exceeded his child support obligation, and, as 
such, the father had the ability to pay. Rutledge 
v. Kelly, — S.W.3d —, 2012 Tenn. App. LEXIS 
596 (Tenn. Ct. App. Aug. 28, 2012). 

Substantial and material evidence supported 
a trial court holding a father in contempt for 
failing to comply with the parenting plan’s 
provisions concerning the payment of his share 
of the children’s uncovered medical expenses, 
T.C.A. § 29-9-102(3), because there was no 


question the father did not pay his share of the 


therapist’s fees and refused to pay many of the 
other bills. Adkisson v. Adkisson, — S.W.3d —, 
2013 Tenn. App. LEXIS 175 (Tenn. Ct. App. 
Mar. 11, 2018). 

Trial court erred in awarding attorney’s fees 
to a mother for a father’s alleged willful failure 
to supply the mother with proof of his income in 
connection with a 2001 final decree requiring 
him to pay 21 percent of his fluctuating income 
as child support because the father was reason- 
able in assuming a 2003 order replaced the 
child support portion of the final decree and he 
was no longer required to comply with the proof 
of income; the 2003 order did not clearly require 
the father to provide proof of income. Allen v. 
Allen, — S.W.3d —, 2013 Tenn. App. LEXIS 677 
(Tenn. Ct. App. Oct. 9, 2013). 

Because there was a reasonable basis for 
doubt regarding the meaning of the provision 
requiring the father to pay the non-school re- 
lated expenses incurred on behalf of the chil- 
dren, the provision could not support a finding 
of civil contempt. Duke v. Duke, — S.W.3d —, 
2014 Tenn. App. LEXIS 627 (Tenn. Ct. App. Oct. 
3, 2014), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 165 (Tenn. Feb. 13, 2015). 

Trial court did not abuse its discretion in 
finding the father in civil contempt for failing to 
pay child support, as the evidence showed that 
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the father had the ability to work and was able 
to meet other obligations. Cisneros v. Cisneros, 
— §$.W.3d —, 2015 Tenn. App. LEXIS 938 
(Tenn. Ct. App. Nov. 25, 2015), appeal dis- 
missed, Cisneros v. Miller, — S.W.3d —, 2017 
Tenn. App. LEXIS 7 (Tenn. Ct. App. Jan. 6, 
2017). 

Because a father admitted his obligation to 
pay medical bills, and the trial court declined to 
find the father in contempt based on his failure 
to pay, the father was not harmed by the trial 
court’s decision that the bills were due and 
Owing; it appeared that the trial court merely 
affirmed the father’s own admission that he 
was required to meet the obligations. Hopwood 
v. Hopwood, — S.W.3d —, 2017 Tenn. App. 
LEXIS 472 (Tenn. Ct. App. July 12, 2017). 

Trial court’s order holding the father in crimi- 
nal contempt for failing to pay child support in 
full each month was vacated because it con- 
tained insufficient findings of fact, as the trial 
court did not make a willfulness finding. The 
trial court only found that the father had failed 
to voluntarily make a child support payment to 
the mother since early December 2016 and the 
amount of the child support arrearage. Neely v. 
Neely, — S.W.3d —, 2019 Tenn. App. LEXIS 339 
(Tenn. Ct. App. July 8, 2019). 


49.5. Violation of Parenting Plan. 

Mother willfully violated the parenting plan 
by asking the child to repeat to her that his 
father. and stepmother touched his privates, 
had the ability to comply with the plan, and her 
conduct constituted civil, not criminal, con- 
tempt. Cremeens v. Cremeens, — S.W.3d —, 
2015 Tenn. App. LEXIS 599 (Tenn. Ct. App. 
July 24, 2015). 

Trial court did not err by denying the father’s 
request to hold the mother in contempt because 
the evidence did not preponderate against its 
finding that the mother did not act willfully in 
violating the amended permanent parenting 
plan by not permitting the father to exercise his 
visitation as her actions were based on medical 
necessity, as the proof showed that the mother 
was allowed only once weekly visits of 24 hours 
at a time. Colley v. McBee, — S.W.3d —, 2017 
Tenn. App. LEXIS 68 (Tenn. Ct. App. Feb. 2, 
2017). 

Trial court properly held a former spouse in 
contempt for failing to comply with the court’s 
orders in the final decree of divorce by failing to 
cooperate with their ex-spouse in renewing 
their child’s passport when the ex-spouse 
wanted to travel with the child to Europe. 
Bradley v. Bradley, — S.W.3d —, 2018 Tenn. 
App. LEXIS 249 (Tenn. Ct. App. May 7, 2018). 

Father had received adequate notice that he 
faced a criminal contempt charge in a child 
custody modification proceeding where the 
mother’s petition clearly stated that it was for 
criminal contempt and included the essential 
facts, the petition alleged that the father had 
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violated the court’s July 2016 consent order by 
taking the child to his attorney’s office on 
January 13, 2017, to discuss her preference and 
sign an affidavit, the court’s fiat informed the 
father that he faced possible incarceration if 
convicted, and the father was informed in open 
court on May that the criminal contempt hear- 
ing would take place when court convened on 
June 8, giving the father ample time to prepare 
a defense. Wassenberg v. Wassenberg, — 
S.W.3d —, 2020 Tenn. App. LEXIS 309 (Tenn. 
Ct. App. July 9, 2020). 


51. Disruption. 

Evidence was sufficient for the trial court to 
hold defendant, a criminal defense attorney, in 
summary criminal contempt under Tenn. R. 
Crim. P. 42(a), as the record showed that his 
angry, disruptive, and disrespectful behavior 
towards the court, which devolved into a tem- 
per tantrum, was willful and obstructed the 
administration of justice. State v. Whetstone, 
—§.W.3d —, 2011 Tenn. Crim. App. LEXIS 805 
(Tenn. Crim. App. Oct. 31, 2011), appeal denied, 
— $.W.3d —, 2012 Tenn. LEXIS 282 (Tenn. Apr. 
11, 2012). 

Trial court did not abuse its discretion by 
holding appellant in contempt because it did 
not err by determining that appellant’s state- 
ments constituted willful misbehavior obstruct- 
ing the administration of justice, as appellant 
made the statements after leaving the court- 
room without permission and after calling an 
opposing attorney a liar, she made the state- 
ments in response to the trial court’s request 
that she apologize to the attorney, and the trial 
court warned appellant that he could hold her 
in contempt but the warning did not deter her 
from describing some of the people in the gal- 
lery as pedophiles and abusers of her children. 
Kenyon v. Plump, — S.W.3d —, 2020 Tenn. App. 
LEXIS 12 (Tenn. Ct. App. Jan. 13, 2020), appeal 
denied, — S.W.3d —, 2020 Tenn. LEXIS 341 
(Tenn. June 3, 2020). 


52. Violation of Injunction. 

Wife was properly held in criminal contempt 
for violating an injunction requiring that the 
parties comply with all Tennessee Rules of Civil 
Procedure, specifically with regard to giving 
notice, regardless of the wife’s use of the sub- 
poenaed information in other actions, as a 
husband was not given proper notice of the 
subpoenas under Tenn. R. Civ. P. 45.02. 
Malmquist v. Malmquist, 415 S.W.3d 826, 2011 
Tenn. App. LEXIS 504 (Tenn. Ct. App. Sept. 16, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 115 (Tenn. Feb. 21, 2012). 

Wife was properly held in criminal contempt 
for violating an injunction against filing or 
making charges of any kind against a husband, 
even though an arrest warrant was issued after 
a probable cause hearing. Malmquist  v. 
Malmquist, 415 S.W.3d 826, 2011 Tenn. App. 
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LEXIS 504 (Tenn. Ct. App. Sept. 16, 2011), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
115 (Tenn. Feb. 21, 2012). 

Wife was properly held in criminal contempt 
for violating an injunction against filing or 
making charges of any kind against a husband, 
even though she non-suited a petition for emer- 
gency injunctive relief, as the injunction en- 
joined the parties from simply filing suits 
against the other party, regardless of whether 
the party was required to appear and defend. 
Malmquist v. Malmquist, 415 S.W.3d 826, 2011 
Tenn. App. LEXIS 504 (Tenn. Ct. App. Sept. 16, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 115 (Tenn. Feb. 21, 2012). 

Wife was properly held in criminal contempt 
for violating an injunction against filing or 
making charges of any kind against a husband, 
even though the federal cases were filed during 
the pendency of a first contempt action, as the 
cases were still pending when the second con- 
tempt order was entered. Malmquist v. 
Malmquist, 415 S.W.3d 826, 2011 Tenn. App. 
LEXIS 504 (Tenn. Ct. App. Sept. 16, 2011), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
115 (Tenn. Feb. 21, 2012). 

Wife was properly held in criminal contempt 
for violating an injunction since the wife had 
notice of the injunction as she had previously 
been found in violation of the same injunction 
and had been ordered to spend three nights in 
jail, and had consented to be bound by the 
injunction. Malmquist v. Malmquist, 415 
S.W.3d 826, 2011 Tenn. App. LEXIS 504 (Tenn. 
Ct. App. Sept. 16, 2011), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 115 (Tenn. Feb. 
21, 2012). 

In a divorce matter, a trial court did not err in 
holding a husband in willful contempt, pursu- 
ant to T.C.A. §§ 16-1-103 and 29-9-102, for 
violating the statutorily-mandated temporary 
injunction in T.C.A. § 36-4-106(d)(1)-(7) be- 
cause the husband withdrew, transferred, and 
used, hundreds of thousands of dollars in mari- 
tal assets to finance the “start-up costs” of a 
new business venture after the parties’ divorce 
was filed. Slagle v. Slagle, — S.W.3d —, 2012 
Tenn. App. LEXIS 281 (Tenn. Ct. App. Apr. 30, 
2012). 

Although a corporation leased the real prop- 
erty that it owned, and upon which an injunc- 
tion had been issued due to zoning violations, 
as it was aware that the lessee intended to, and 
in fact did, carry on the prohibited conduct on 
the property, the corporation was properly held 
in contempt under T.C.A. §§ 29-9-102 and 29- 
9-103 for violations of the injunction pursuant 
to Tenn. R. Civ. P. 65.02(2). Smith County 
Planning Comm’n v. Carver Trucking, Inc., — 
S.W.3d —, 2012 Tenn. App. LEXIS 463 (Tenn. 
Ct. App. July 11, 2012). 

Despite the fact that a corporation was alleg- 
edly dissolved pursuant to T.C.A. §§ 48-24- 
202(c) and 48-24-105(b), as it still owned prop- 
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erty upon which zoning violations continued 
despite a court-ordered injunction, the trial 
court had the power under T.C.A. §§ 29-9-102 
and 29-9-103 to hold the corporation in crimi- 
nal contempt for violations of the injunction. 
Smith County Planning Comm’n y. Carver 
Trucking, Inc., — S.W.3d —, 2012 Tenn. App. 
LEXIS 463 (Tenn. Ct. App. July 11, 2012). 

Juvenile court did not abuse its discretion in 
holding a parent in civil contempt because the 
court found that the parent violated certain of 
the court’s orders enjoining the parent from 
making comments about the other parent, the 
school situation of the parties’ child, and the 
judicial proceedings, both in person and on 
social media, through the parent’s social media 
comments. Gider v. Hubbell, — S.W.3d —, 2017 
Tenn. App. LEXIS 265 (Tenn. Ct. App. Apr. 27, 
2017). 

Trial court properly found a husband guilty of 
criminal contempt because it determined that 
the husband willfully violated the statutory 
injunctions and its order by selling a lot with- 
out approval. Trezevant v. Trezevant, 568 
S.W.3d 595, 2018 Tenn. App. LEXIS 213 (Tenn. 
Ct. App. Apr. 25, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 622 (Tenn. Sept. 
18, 2018). 

Husband was properly found guilty of crimi- 
nal contempt because the trial court made the 
specific findings of fact that supported the alle- 
gation that the husband’s failure to disclose the 
full value of properties constituted deliberate 
attempts on more than one occasion to conceal 


the information from the wife and the trial 


court; the trial court found that he violated the 
mandatory injunction by purchasing real estate 
after being served with the divorce complaint 
and notice of injunctions. Trezevant  v. 
Trezevant, 568 S.W.3d 595, 2018 Tenn. App. 
LEXIS 213 (Tenn. Ct. App. Apr. 25, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
622 (Tenn. Sept. 18, 2018). 

Competitor was properly convicted of crimi- 
nal contempt because his recording of a substi- 
tute trustee’s deed without adhering to the 
notice requirement of a temporary injunction 
demonstrated willful disobedience or resistance 
to the injunction and was directly attributable 
to the competitor; a trustee was bound to follow 
the competitor’s directions, including recording 
the deed conveying property to the trust and, 
upon its sale, distributing a portion of the 
proceeds to pay his legal fees. Family Trust 
Servs., LLC v. Reo Holdings, LLC, — S.W.3d —, 
2018 Tenn. App. LEXIS 262 (Tenn. Ct. App. 
May 14, 2018), appeal denied, Family Trust 
Servs., LLC v. REO Holdings, LLC, — S.W.3d 
—, 2018 Tenn. LEXIS 561 (Tenn. Sept. 18, 
2018). 

Trial court did not err in finding that a 
property owner was in contempt of court be- 
cause—following the trial court’s injunctive or- 
der not to obstruct the use of one of the two 
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easements at issue—the owner willfully placed 
T-posts in the other easement near the point of 
intersect of the two easements which ob- 
structed a neighbor’s use of the easement that 
was not to be obstructed. The owner’s argument 
that the trial court’s order did not clearly and 
specifically prohibit him from placing T-posts in 
the other easement was without merit. Perry v. 
Niles, — S.W.3d —, 2018 Tenn. App. LEXIS 566 
(Tenn. Ct. App. Sept. 26, 2018). 


53. Failure to Pay Alimony. 

Evidence supported a finding of criminal con- 
tempt for a former spouse’s willful failure to 
comply with a final decree of divorce, which 
incorporated a marital dissolution agreement 
(MDA) that required the spouse to pay alimony 
and provide insurance, because the spouse had 
the ability to pay the financial obligations un- 
der the MDA, but purposefully transferred ma- 
jor assets to the spouse’s second marital part- 
ner in an attempt to avoid the spouse’s 
financial obligations under the MDA. Latti- 
more v. Lattimore, — S.W.3d —, 2013 Tenn. 
App. LEXIS 696 (Tenn. Ct. App. Oct. 24, 2013), 
appeal dismissed, — S.W.3d —, 2014 Tenn. 
LEXIS 88 (Tenn. Jan. 23, 2014), review denied 
and ordered not published, Lattimore v. Lattii- 
more, — S.W.3d —, 2014 Tenn. LEXIS 341 
(Tenn. Apr. 11, 2014). 

Trial court erred by declining to find a hus- 
band in civil contempt of court for failure to 
comply with the alimony provision of the par- 
ties’ marital dissolution agreement because the 
evidence preponderated against its determina- 
tion that the husband’s failure to comply was 
not willful; the husband created the situation 
causing his alleged inability to pay because he 
transferred significant assets of to his new wife. 
Lattimore v. Lattimore, — S.W.38d —, 2019 
Tenn. App. LEXIS 177 (Tenn. Ct. App. Apr. 12, 
2019). 

Trial court erred by declining to find a hus- 
band in civil contempt of court for failure to 
comply with the alimony provision of the par- 
ties’ marital dissolution agreement because the 
trial court predicated its contempt adjudication 
on a clearly erroneous assessment of the evi- 
dence. Lattimore v. Lattimore, — S.W.3d —, 
2019 Tenn. App. LEXIS 177 (Tenn. Ct. App. Apr. 
12, 2019). 

Trial court erred by declining to find a hus- 
band in civil contempt of court for failure to 
comply with the alimony provision of the par- 
ties’ marital dissolution agreement because the 
evidence preponderated in favor of a determi- 
nation that the husband’s failure to pay his 
spousal support obligation was intentional and 
voluntary; while he had the assets available to 
him to pay his obligation, he chose not to do so. 
Lattimore v. Lattimore, — S.W.3d —, 2019 
Tenn. App. LEXIS 177 (Tenn. Ct. App. Apr. 12, 
2019). 
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54. Protective Order. 

Trial court’s factual findings, including that 
the wife credibly testified she did not send 
emails from the husband’s account to her email 
address, was sufficient to prove that the hus- 
band violated the order of protection when he 
indirectly contacted the wife through email on 
four occasions Reynolds v. Reynolds, — S.W.3d 
—, 2014 Tenn. App. LEXIS 809 (Tenn. Ct. App. 
Dec. 12, 2014). 


55. Property Settlement. 

Husband was aware of his obligations under 
the divorce decree and had the ability to comply 
with them at the time of the contempt hearing; 
he failed to participate in the trial court pro- 
ceedings in any meaningful way, and in light of 
his persistent refusal to appear before the trial 
court and offer testimony in his own behalf, 
there was no reason to grant him relief from the 
trial court’s order holding him in civil contempt 
as enforcement for the property settlement pro- 
visions of the parties’ marital dissolution agree- 
ment. Gibbs v. Gibbs, — S.W.3d —, 2016 Tenn. 
App. LEXIS 661 (Tenn. Ct. App. Sept. 7, 2016). 

Contempt was an appropriate method of en- 
forcing the property settlement provisions of 
the parties’ marital dissolution agreement. 
Gibbs v. Gibbs, — S.W.3d —, 2016 Tenn. App. 
LEXIS 661 (Tenn. Ct. App. Sept. 7, 2016). 

Trial court did not abuse its discretion in 
finding the wife in willful civil contempt for 
denying the husband access to certain areas of 
the property and piled his belongings haphaz- 
ardly atop the boat and in the yard, which 
belongings he was awarded in the parties’ 
marital dissolution agreement. Landis v. Lan- 
dis, — S.W.3d —, 2016 Tenn. App. LEXIS 803 
(Tenn. Ct. App. Oct. 27, 2016). 

Parties were painstakingly specific when 
they enumerated in the marital dissolution 
agreement (MDA) the items the husband was 
entitled to retrieve, and absent from the ex- 
haustive list was a boat trailer; the trial court 
erred in finding that the MDA required the wife 
to return the boat trailer to the husband, and 
thus the trial court erred in holding the wife in 
contempt for refusing to return it. Landis v. 
Landis, — S8.W.3d —, 2016 Tenn. App. LEXIS 
803 (Tenn. Ct. App. Oct. 27, 2016). 

Trial court erred in holding a former spouse 
in contempt for willfully disobeying an order in 
the final decree of divorce to cooperate with 
their ex-spouse’s lender because the evidence 
showed that the former spouse believed that 
their ex-spouse was trying to refinance the 
former spouse’s loan and add the ex-spouse’s 
name to the spouse’s deed rather than purchase 
the marital home outright. Bradley v. Bradley, 
— §.W.3d —, 2018 Tenn. App. LEXIS 249 
(Tenn. Ct. App. May 7, 2018). 

Trial court had subject matter jurisdiction 
over a wife’s contempt petition where the peti- 
tion sought to secure the husband’s compliance 
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with the marriage dissolution agreement that 
had been made an order of the court, and 
Tennessee courts were empowered to inflict 
punishments for contempt of court. Foster v. 
Foster, — S.W.3d —, 2019 Tenn. App. LEXIS 
214 (Tenn. Ct. App. May 2, 2019). 


56. Bankruptcy. 

While the bankruptcy petition’s filing sus- 
pended the contempt proceedings, it did not 
have any effect on the trial court’s previous 
adjudication of contempt, and as the automatic 
stay had expired, it had no effect on the con- 
tempt order or this appeal. Gibbs v. Gibbs, — 
S.W.3d —, 2016 Tenn. App. LEXIS 661 (Tenn. 
Ct. App. Sept. 7, 2016). 


29-9-103. Punishment. 
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57. Compensatory Damages. 

Trial court did not err in finding that appel- 
lant’s violation of court orders actually harmed 
the winning bidders of the company, because by 
depleting the company’s inventory and recruit- 
ing employees for his own business, he dimin- 
ished the value of business assets; because the 
trial court awarded $375,000 to compensate the 
bidders for breach of fiduciary duty, interfer- 
ence with business relations, and violation of 
court orders, it could not be determined if the 
evidence supported the amount awarded, and 
the award was vacated. Keller v. Estate of 
McRedmond, — S.W.3d —, 2018 Tenn. App. 
LEXIS 305 (Tenn. Ct. App. May 31, 2018). 


NOTES TO DECISIONS 


ANALYSIS 


4, Burden of Proof. 


ae Punishment. 

5.5. —Sanction Not Authorized. 

6. —Contemnor’s Ability to Perform. 

8. —Numerous Offenses in One Decree. 
12. Appeal. 

12.5. Habeas Corpus. 


14. Attorney’s Fees. 
15. Fine Excessive. 
16. Civil Contempt. 


4, Burden of Proof. 

Where the trial court’s order finding a former 
husband in criminal contempt stated that there 
was “clear and convincing evidence” that he 
was able to pay child support but willfully 
refused to do so, as the record established 
beyond a reasonable doubt that he violated the 
trial court’s orders, its reference to the wrong 
standard of proof was immaterial. Coffey v. 
Coffey, — S.W.3d —, 2013 Tenn. App. LEXIS 
211 (Tenn. Ct. App. Mar. 28, 2013). 

Trial court held properly found a mother 
guilty of criminal contempt for two separate 
instances of disparaging remarks made about 
the father in the presence of their children 
because she received sufficient notice where the 
father identified the exact conduct and time by 
using the mother’s own sworn statements, spe- 
cifically set forth the number of the counts of 
contempt, and provided the exact amount of 
punishment, and once the mother testified in 
open court and under oath that her earlier 
statements—identifying the specific instances of 
contempt surrounding her disparaging com- 
ments and parental alienation discussions with 
the children—were accurate and voluntary, the 
standard requiring corroborating evidence did 
not apply. Nichols v. Crockett, — S.W.3d —, 
2017 Tenn. App. LEXIS 609 (Tenn. Ct. App. 
Sept. 13, 2017). 


5. Punishment. 

Although a corporation leased the real prop- 
erty that it owned, and upon which an injunc- 
tion had been issued due to zoning violations, 
as it was aware that the lessee intended to, and 
in fact did, carry on the prohibited conduct on 
the property, the corporation was properly held 
in contempt under T.C.A. §§ 29-9-102 and 29- 
9-103 for violations of the injunction pursuant 
to Tenn. R. Civ. P. 65.02(2). Smith County 
Planning Comm'n v. Carver Trucking, Inc., 
S.W.3d —, 2012 Tenn. App. LEXIS 463 (Tenn, 
Ct. App. uty 11, 2012). 

Despite the fact that a corporation was wires! 
edly dissolved pursuant to T.C.A. §§ 48-24- 
202(c) and 48-24-105(b), as it still owned prop- 
erty upon which zoning violations continued 
despite a court-ordered injunction, the trial 
court had the power under T.C.A. §§ 29-9-102 
and 29-9-103 to hold the corporation in crimi- 
nal contempt for violations of the injunction. 
Smith County Planning Comm’n v. Carver 
Trucking, Inc., — S.W.38d —, 2012 Tenn. App. 
LEXIS 4638 (Tenn. Ct. App. July 11, 2012). 

As the trial court intended to give a former 
wife the power to suspend the former husband’s 
sentence for criminal contempt, rather than 
waive it altogether, the trial court was not 
precluded from later imposing the suspended 
sentence due to the husband’s continued viola- 
tions of its orders. Coffey v. Coffey, — S.W.3d —, 
2013 Tenn. App. LEXIS 211 (Tenn. Ct. App. 
Mar. 28, 2013). 

Trial court acted within its jurisdiction in 
revoking the prior suspension of a former hus- 
band’s sentences for criminal contempt, as 
T.C.A. § 40-35-303(c)(1) did not apply to crimi- 
nal contempt actions and therefore did not 
affect the trial court’s ability to suspend its 
sentence imposed pursuant to T.C.A. § 29-9- 
103. Coffey v. Coffey, — S.W.3d —, 2013 Tenn. 
App. LEXIS 211 (Tenn. Ct. App. Mar. 28, 2013). 
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In a divorce proceeding, there was sufficient 
evidence to support the trial court’s finding that 
the mother was in criminal contempt based on 
her failing to ensure that the child completed 
his school work, failing to return a school book 
causing the father to purchase it again, failing 
to ensure that the child participated in sched- 
uled speech therapy during her parenting time, 
failing to allow the child telephone contact with 
the father, and other failings. S.A. M. D. v. J. P. 
D., — S.W.3d —, 2013 Tenn. App. LEXIS 650 
(Tenn. Ct. App. Sept. 30, 2013), review denied 
and ordered not published, S.A.M.D. v. J.P.D., 
— S.W.3d —, 2014 Tenn. LEXIS 177 (Tenn. Feb. 
11, 2014). 

Trial court’s imposition of a reduced sentence 
along with its articulated reasons clearly re- 
vealed that the trial court considered the rel- 
evant mitigating factors and enhancement fac- 
tors in its sentencing determination. Reynolds 
v. Reynolds, — S.W.3d —, 2014 Tenn. App. 
LEXIS 809 (Tenn. Ct. App. Dec. 12, 2014). 

Alleged contemnor’s five-day, consecutive, 
sentence was not an abuse of discretion because 
the incident for which the sentence was im- 
posed was an especially egregious violation of a 
court order. In re A.J., — S.W.3d —, 2015 Tenn. 
App. LEXIS 870 (Tenn. Ct. App. Oct. 22, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
167 (Tenn. Feb. 18, 2016). 

Trial court erred in denying a mother’s mo- 
tion to alter or amend an order finding her 
guilty of criminal contempt for non-payment of 
child support because its failure to make spe- 
cific findings of fact and conclusions of law in its 
order, together with its apparent failure to even 
consider the excessiveness of the sentence im- 
posed, created an injustice or error of law 
sufficient to justify reconsideration. Burris v. 
Burris, 512 S.W.3d 239, 2016 Tenn. App. LEXIS 
698 (Tenn. Ct. App. Sept. 20, 2016). 

Trial court erred in denying a mother’s mo- 
tion to alter or amend an order finding her 
guilty of criminal contempt for non-payment of 
child support because nothing in the order 
indicated that it considered whether the moth- 
er’s sentence would be served consecutively or 
concurrently, and it completely omitted any 
discussion of the sentencing factors; the order 
failed to even indicate the statutory provision 
relies upon in finding the mother in contempt 
and imposing the sentence of incarceration. 
Burris v. Burris, 512 S.W.3d 239, 2016 Tenn. 
App. LEXIS 698 (Tenn. Ct. App. Sept. 20, 2016). 

T.C.A. § 36-5-104 is not a contempt statute, 
and as such, the trial court’s power to punish 
under T.C.A. § 29-9-103 is unaffected by § 36- 
5-104; section 36-5-104 is instead a criminal 
offense, and the trial court is, therefore, not 
required to limit its sentence to merely six 
months in compliance with § 36-5-104, if it 
instead relies upon § 29-9-103. Burris v. Bur- 
ris, 512 S.W.3d 239, 2016 Tenn. App. LEXIS 698 
(Tenn. Ct. App. Sept. 20, 2016). 
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Trial court did not abuse its discretion in 
sentencing a husband for criminal contempt 
because the maximum jail time the husband 
could have received would have been 190 days, 
and he received less than half of that amount 
for his egregious behavior; there was nothing 
excessive in the sentence, and the husband 
never even articulated why or how the sentence 
was excessive. Trezevant v. Trezevant, 568 
S.W.3d 595, 2018 Tenn. App. LEXIS 213 (Tenn. 
Ct. App. Apr. 25, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 622 (Tenn. Sept. 
18, 2018). 

Trial court’s sentence of 10 days in jail was 
not an excessive punishment because it did not 
impose the maximum punishment allowed as it 
did not impose a monetary fine in addition to 
the jail time. Kenyon v. Plump, — S.W.3d —, 
2020 Tenn. App. LEXIS 12 (Tenn. Ct. App. Jan. 
13, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 341 (Tenn. June 3, 2020). 


5.5. —Sanction Not Authorized. 

Sanctions imposed, discharging the nonparty 
witness healthcare provider’s fees and finding 
the provider in violation of chiropractic regula- 
tions, were not authorized by either the statute 
or the discovery rule; the trial court strayed 
beyond the framework of legal standards and 
that part of the order was vacated. Ramirez v. 
Schwartz, —S.W.3d —, 2014 Tenn. App. LEXIS 
487 (Tenn. Ct. App. Aug. 12, 2014). 


6. —Contemnor’s Ability to Perform. 

There was no basis upon which to find that 
the trial court abused its discretion in finding a 
county in civil contempt for its failure to comply 
with an agreed order; it was up to the county to 
comply with the agreed order, which it entered 
into voluntarily, thus purging the contempt. 
Jackson v. Jewell, — S.W.38d —, 2012 Tenn. 
App. LEXIS 370 (Tenn. Ct. App. June 6, 2012). 

Trial court did not err in finding a father in 
civil contempt for his failure to meet his finan- 
cial obligations because the father’s inability to 
pay, if any, was the result of his own intentional 
conduct; the father was willfully and volun- 
tarily underemployed, and he lacked credibility 
and candor regarding his income and employ- 
ment prospects. Hopwood v. Hopwood, — 
S.W.3d —, 2017 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. July 12, 2017). 

Trial court erred in remanding a father to jail 
until he paid the mother because it found that 
the father was indigent, and thus, no further 
incarceration was warranted for the father’s 
civil contempt in failing to pay the obligations 
he owed to the mother; the father’s refusal or 
inability to pay would not be remedied by 
further jail time. Hopwood v. Hopwood, — 
S.W.3d —, 2017 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. July 12, 2017). 

Evidence did not preponderate against a 
finding that the father had financial resources 
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but consistently placed paying child support 
lower on the priority list than other obligations; 
he had the ability to pay and therefore willfully 
violated the agreed order, and he failed to prove 
that he did not have the ability to pay the 
contempt purge payment required by a later 
order, and thus the trial court did not abuse its 
discretion by finding him in civil contempt of 
court and ordering the purge payment. State ex 
rel. Groesse v. Sumner, 582 S.W.3d 241, 2019 
Tenn. App. LEXIS 23 (Tenn. Ct. App. Jan. 18, 
2019), appeal denied, State ex rel. Groesse v. 
Sumner, — S.W.3d —, 2019 Tenn. LEXIS 277 
(Tenn. June 20, 2019). 


8. —Numerous Offenses in One Decree. 

Trial court did not err in fining a mother $50 
for failing to attend all the counseling sessions 
ordered in a decree of child support and child 
custody and in proceeding to decide the moth- 
er’s motion for modification of a parenting plan 
and modification of child support despite her 
failure to comply with the counseling order. 
There was no harm shown to the children by 
the mother’s failure to attend all the counseling 
sessions as ordered. Schreur v. Garner, — 
S.W.3d —, 2011 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. June 20, 2011). 


12. Appeal. 

Imposition of 14 ten-day sentences, each run- 
ning consecutive to the others, for an effective 
sentence of 140 days in jail was excessive, and 
the sentences were reduced, where the record 
suggested that the trial court did not consider 
the statutory criteria of T.C.A. § 40-35-115 
when determining whether defendant’s mul- 
tiple sentences should be served concurrently 
or consecutively, and the only statutory factor 
that applied to defendant was that he was 
sentenced for criminal contempt; even though 
defendant’s actions were serious, withdraws 
from an equity line of credit and failing to pay 
real estate taxes and his wife’s pendente lite 
support in violation of a marital dissolution 
agreement, they did not justify the imposition 
of the maximum sentence of 10 days for each 
count. Defendant’s sentences for 12 of the 
counts were reduced to four days each, to run 
consecutive to each other, and the sentences for 
the two remaining counts were reduced to one 
day each, to run concurrent to each other but 
consecutive to the other 12 counts for an effec- 
tive sentence of 49 days. Simpkins v. Simpkins, 
374 S.W.3d 413, 2012 Tenn. App. LEXIS 131 
(Tenn. Ct. App. Feb. 27, 2012). 

Although a trial court properly held a hus- 
band in contempt, the trial court erred in sen- 
tencing the husband to 180 days of imprison- 
ment because the husband was held in civil, not 
criminal contempt, and purged his contempt 
prior to a certain date by paying his child 
support and alimony obligations. Mays v. Mays, 
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— §.W.3d —, 2012 Tenn. App. LEXIS 267 
(Tenn. Ct. App. Apr. 23, 2012). 

Although the record clearly established a 
father’s guilt on five counts of criminal con- 
tempt for failing to pay court-ordered child 
support, and that incarceration with consecu- 
tive sentencing was appropriate under T.C.A. 
§ 40-35-115(b)(7), imposition of the maximum 
sentence of ten days for each count of criminal 
contempt, T.C.A. § 29-9-103(b), was excessive 
because there was no pattern in the father’s 
conduct and the father continued to make par- 
tial payments to the mother during the con- 
tempt period; the father’s sentences were re- 
duced from ten to five days each, to run 
consecutively. Rutledge v. Kelly, — S.W.3d —, 
2012 Tenn. App. LEXIS 596 (Tenn. Ct. App. 
Aug. 28, 2012). 

Where a trial court found a former husband 
in criminal contempt for failing to pay child 
support, it did not err in failing to make a 
specific finding as to the amount he owed be- 
cause: (1) He could not purge himself of crimi- 
nal contempt by paying what he owed; and (2) 
He could calculate the amount he owed from 
the orders in the record. Coffey v. Coffey, — 
S.W.3d —, 2013 Tenn. App. LEXIS 211 (Tenn. 
Ct. App. Mar. 28, 2013). 


12.5. Habeas Corpus. 

Judgment granting a habeas corpus writ was 
reversed because the general sessions court, 
regardless of any legal error, had the authority 
to summarily hold defendant in contempt; un- 
der T.C.A. § 16-15-713, the general sessions 
court judge was authorized to impose a punish- 
ment of five days imprisonment upon finding: 
defendant in contempt. Lambert v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 223 
(Tenn. Crim. App. Apr. 10, 2012), appeal denied, 
— $.W.3d —, 2012 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2012), cert. denied, Lambert v. Tennes- 
see, 184 L. Ed. 2d 740, 133 S. Ct. 950, 568 U.S. 
1131, 2013 U.S. LEXIS 860 (U.S. 2013). 


14. Attorney’s Fees. 

After a former husband was found in crimi- 
nal contempt for failing to pay child support, 
the trial court erred in awarding the former 
wife attorney’s fees, because it did not afford 
the husband any opportunity to show that some 
portion of the fees claimed did not relate to the 
prosecution of the contempt petition or to child 
support. Coffey v. Coffey, — S.W.3d —, 2013 
Tenn. App. LEXIS 211 (Tenn. Ct. App. Mar. 28, 
2013). ' 

In the event that criminal contempt was at 
issue, the trial court was not permitted to 
award the wife attorney’s fees in the criminal 
contempt proceeding. Parimore v. Parimore, — 
S.W.3d —, 2017 Tenn. App. LEXIS 110 (Tenn. 
Ct. App. Feb. 17, 2017). 


15. Fine Excessive. 
When a county sued to recover an unexecuted 
marriage license issued to Davy Crockett, and 
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the license’s possessor did not obey a court 
order to surrender the license, a contempt fine 
imposed on the possessor of $500 per day was 
excessive because T.C.A. § 29-9-103(b) limited 
contempt fines to $50. Jefferson County v. 
Smith, — S.W.3d —, 2011 Tenn. App. LEXIS 
402 (Tenn. Ct. App. July 26, 2011). 


16. Civil Contempt. 

Trial court did not reversibly err in failing to 
specify whether the contempt found was civil or 
criminal because the trial court’s utilization of 
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the remedy of incarceration to compel perfor- 
mance was civil contempt; because the trial 
court directed that the father could purge him- 
self of contempt by making an arrearage pay- 
ment, the trial court found him to be in civil 
contempt, not criminal contempt. State ex rel. 
Groesse v. Sumner, 582 S.W.3d 241, 2019 Tenn. 
App. LEXIS 23 (Tenn. Ct. App. Jan. 18, 2019), 
appeal denied, State ex rel. Groesse v. Sumner, 
— §.W.3d —, 2019 Tenn. LEXIS 277 (Tenn. 
June 20, 2019). 
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1. Ability to Perform. 

Trial court did not err in finding a father in 
civil contempt for failure to pay child support 
because the father’s agreement of the amount 
contained in the final decree of divorce neces- 
sarily created a presumption that he was able 
to pay the amount of support ordered, and the 
evidence reflected that the father possessed the 
ability to pay the support during the relevant 
time period inasmuch as the father purchased a 
car and a cellular telephone for one child on the 
child’s birthday, which was within the time the 
father failed to submit child support. State ex 
rel. Estes v. Estes, — S.W.38d —, 2012 Tenn. 
App. LEXIS 162 (Tenn. Ct. App. Mar. 13, 2012). 

In a civil contempt proceeding regarding a 
father’s failure to pay child support, a trial 
court did not err in incarcerating the father, 
pending his compliance with the court’s order 
to pay the purge payment because the court 
found the father had the present ability to pay 
the purge payment of $500 before it incarcer- 
ated him and the father did not present any 
proof that he was unable to perform the act to 
secure his release. State ex rel. Estes v. Estes, 
— $.W.3d —, 2012 Tenn. App. LEXIS 162 
(Tenn. Ct. App. Mar. 13, 2012). 

Husband had income over and above his 
household expenses, and the evidence did not 
preponderate against the finding that he had 
the ability to either pay the premium for life 
insurance or $500 per month on the judgment. 
Dukes v. Dukes, — S.W.3d —, 2015 Tenn. App. 
LEXIS 654 (Tenn. Ct. App. Aug. 13, 2015). 


8. Willfulness. 
In light of the husband’s acknowledgement 
that he was obligated to pay premiums on an 


insurance policy to be paid out to the wife, and 
his actions consistent with that understanding 
for years, he clearly understood what the order 
required of him, the order was not ambiguous, 
and the husband’s decision to cancel the policy, 
and the actions taken to do so, were intentional 
and voluntary; the husband’s failure to comply 
with the marital dissolution agreement was 
willful, and the order finding the husband to be 
in civil contempt was affirmed. Dukes v. Dukes, 
— §$.W.3d —, 2015 Tenn. App. LEXIS 654 
(Tenn. Ct. App. Aug. 18, 2015). 

Trial court did not err in finding a father in 
civil contempt for his failure to meet his finan- 
cial obligations because the father’s inability to 
pay, if any, was the result of his own intentional 
conduct; the father was willfully and volun- 
tarily underemployed, and he lacked credibility 
and candor regarding his income and employ- 
ment prospects. Hopwood v. Hopwood, — 
S.W.3d —, 2017 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. July 12, 2017). 

Trial court did not err in holding the lawyers 
in willful contempt for failure to turn over a 
server and awarding damages for that con- 
tempt because the fact that payment was made 
proved that the lawyers had the ability to pay; 
the lawyers filed a notice of payment under 
protest, stating that they had paid the damages 
awarded for contempt directly to the law firm. 
Boren v. Hill Boren, P.C., — S.W.3d —, 2018 
Tenn. App. LEXIS 607 (Tenn. Ct. App. Oct. 17, 
2018). 

Because a father willfully refused to pay his 
share of his children’s medical expenses despite 
his ability to do so, the trial court did not err in 
holding the father in contempt based on his 
failure to pay the medical expenses. Brunetz v. 
Brunetz, — S.W.3d —, 2019 Tenn. App. LEXIS 
119 (Tenn. Ct. App. Mar. 8, 2019). 


9. Reasonable Judgment. 

Trial court wanted to ensure that the wife 
would receive $50,000 in the event the husband 
predeceased her in death, the result that would 
have obtained had the marital dissolution 
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agreement been followed and the life insurance 
policy not cancelled; the $50,000 judgment did 
not constitute an award of damages but was 
designed to secure the husband’s compliance 
with the final decree and was reasonable exer- 
cise of the trial court’s contempt power. Dukes 
v. Dukes, — S.W.3d —, 2015 Tenn. App. LEXIS 
654 (Tenn. Ct. App. Aug. 13, 2015). 


10. Incarceration. 

Trial court did not abuse its discretion in 
imprisoning the father after he failed to dem- 
onstrate he was unable to pay a child support 
arrearage and the evidence demonstrated that 
the father was employed, owned his own home, 
and was able to meet other financial obliga- 
tions. Cisneros v. Cisneros, — S.W.3d —, 2015 
Tenn. App. LEXIS 938 (Tenn. Ct. App. Nov. 25, 
2015), appeal dismissed, Cisneros v. Miller, — 
S.W.3d —, 2017 Tenn. App. LEXIS 7 (Tenn. Ct. 
App. Jan. 6, 2017). 

Trial court erred in remanding a father to jail 
until he paid the mother because it found that 
the father was indigent, and thus, no further 
incarceration was warranted for the father’s 
civil contempt in failing to pay the obligations 
he owed to the mother; the father’s refusal or 
inability to pay would not be remedied by 
further jail time. Hopwood v. Hopwood, — 
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S.W.3d —, 2017 Tenn. App. LEXIS 472 (Tenn. 
Ct. App. July 12, 2017). 


11. Attorney’s Fees. 

Even assuming that an award of attorney’s 
fees was available to a mother in a contempt 
proceeding, the court of appeals declined to 
award such damages because the trial court 
determined that a father was indigent. Hop- 
wood v. Hopwood, — S.W.3d —, 2017 Tenn. App. 
LEXIS 472 (Tenn. Ct. App. July 12, 2017). 

Mother was forced to bring a contempt action 
in order for the father to comply with his 
previously agreed upon obligations and the 
father undisputedly had the ability to pay his 
obligations and the support at issue. As such, 
the trial court properly awarded the mother 
attorney fees. Brunetz v. Brunetz, — S.W.3d —, 
2019 Tenn. App. LEXIS 119 (Tenn. Ct. App. 
Mar. 8, 2019). 


12. Notice. 

Lawyers received proper notice of contempt 
because they received notice that contempt was 
being sought and were given an opportunity to 
respond, and that was what was required for 
civil contempt. Boren v. Hill Boren, P.C., — 
S.W.3d —, 2018 Tenn. App. LEXIS 607 (Tenn. 
Ct. App. Oct. 17, 2018). 
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3. Attorney’s Fees. 

Trial court did not err in awarding $750 in 
attorney’s fees to an owner against a county for 
the motion for contempt of an agreed order. 
Jackson v. Jewell, — S.W.3d —, 2012 Tenn. 
App. LEXIS 370 (Tenn. Ct. App. June 6, 2012). 

Trial court had authority to award the father 
attorney’s fees as actual damages based on a 
finding of contempt. Cremeens v. Cremeens, — 
S.W.3d —, 2015 Tenn. App. LEXIS 599 (Tenn. 
Ct. App. July 24, 2015). 

Assuming that civil contempt was at issue, 
the record was devoid of any order actually 
finding the husband’s conduct to be willful or 
finding him in contempt, and in the absence of 
both an evidentiary hearing on the contempt 
petition and specific findings supporting the 
award of attorney’s fees, this portion of the 
judgment was reversed. Parimore v. Parimore, 


— §.W.3d —, 2017 Tenn. App. LEXIS 110 
(Tenn. Ct. App. Feb. 17, 2017). 

While the trial court erred in holding a for- 
mer spouse in contempt for refusing to cooper- 
ate with their ex-spouse and a lender between 
the date of the approval of the loan until the 
closing of the loan, the court appropriately held 
the spouse in contempt for refusing to cooper- 
ate with the ex-spouse in applying for a re- 
newed passport for the parties’ child. Accord- 
ingly, remand of the case for a determination of 
attorney fees which the ex-spouse incurred only 
in pursuing a contempt petition as to the pass- 
port renewal was appropriate. Bradley v. Brad- 
ley, — S.W.3d —, 2018 Tenn. App. LEXIS 249 
(Tenn. Ct. App. May 7, 2018). 


4. Damages Not Awarded. 

Trial court’s refusal to award petitioners 
damages under T.C.A. § 29-9-105 for respon- 
dent’s civil contempt in his continued failure to 
remove junk and debris from petitioners’ prop- 
erty was not an abuse of discretion; the appel- 
late court was not permitted to substitute its 
judgment for that of the trial court in the choice 
of sanctions for contempt of the trial court’s 
orders. Lowery v. McVey, — S.W.3d —, 2013 
Tenn. App. LEXIS 92 (Tenn. Ct. App. Feb. 11, 
2013). 
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5. Contempt Not Found. 

Denial of motion for civil contempt for re- 
spondent’s destruction of a pole barn, several 
sheds, and a garage with an apartment in 
response to an order that he remove the junk 
and debris from the property was proper as the 
court’s order could not be reasonably read to 
address respondent’s conduct in removing and 
destroying buildings, structures, and fixtures 
on petitioners’ property; the trial court lacked 
authority under T.C.A. § 29-9-105 to award 
damages for respondent’s acts. Lowery v. 
McVey, — 8S.W.3d —, 2013 Tenn. App. LEXIS 92 
(Tenn. Ct. App. Feb. 11, 2013). 

In a case in which a mother sought to have 
the father be held in contempt for his failure to 
pay child support, the appellate court con- 
cluded that civil contempt was inappropriate 
because the father had paid arrears balance 
down to zero and was still in compliance the 
day the mother filed the motion before the 
appellate court. Further, there was no indica- 
tion the father performed any act forbidden by 
the court, such that the mother might be en- 
titled to compensation for civil contempt under 
T.C.A. § 29-9-105. State ex rel. Hurt v. Bulls, — 
S.W.3d —, 2017 Tenn. App. LEXIS 107 (Tenn. 
Ct. App. Feb. 16, 2017). 


6. Divorce. 

Trial court did not abuse its discretion in 
holding a father in civil contempt, T.C.A.§ 29- 
9-105, because he removed property from stor- 
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age in violation of court order, and the trial 
court acted within its authority by ordering the 
father imprisoned until he rectified the situa- 
tion by properly storing the furniture as it had 
been before he removed it in violation of the 
court’s order. Beyer v. Beyer, 428 S.W.3d 59, 
2013 Tenn. App. LEXIS 229 (Tenn. Ct. App. Apr. 
5, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 827 (Tenn. Oct. 16, 2013). 


7. Contempt Found. 

Trial court did not err in finding that appel- 
lant’s violation of court orders actually harmed 
the winning bidders of the company, because by 
depleting the company’s inventory and recruit- 
ing employees for his own business, he dimin- 
ished the value of business assets; because the 
trial court awarded $375,000 to compensate the 
bidders for breach of fiduciary duty, interfer- 
ence with business relations, and violation of 
court orders, it could not be determined if the 
evidence supported the amount awarded, and 
the award was vacated. Keller v. Estate of 
McRedmond, — S8.W.3d —, 2018 Tenn. App. 
LEXIS 305 (Tenn. Ct. App. May 31, 2018). 


8. Notice. 

Lawyers received proper notice of contempt 
because they received notice that contempt was 
being sought and were given an opportunity to 
respond, and that was what was required for 
civil contempt. Boren v. Hill Boren, P.C., — 
S.W.3d —, 2018 Tenn. App. LEXIS 607 (Tenn. 
Ct. App. Oct. 17, 2018). 


29-9-108. Local violations — Failure to appear. 


Attorney General Opinions. 

A court has authority to enter a default 
judgment of contempt in a proceeding for civil 
contempt if the alleged contemnor fails to re- 


spond or appear, as long as the alleged contem- 
nor has been provided with proper notice and 
the opportunity to respond. OAG 15-36, 2015 
Tenn. AG LEXIS 36 (4/21/15). 
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29-10-101. Chapter definitions. 


29-10-102. Frivolous or bad faith assertion of patent infringement — Activities not constituting 
violation — Exceptions to applicability of chapter. 


29-10-103. Enforcement of chapter. 


29-10-104. Civil action — Available remedies and damages. 


29-10-101. Chapter definitions. 
In this chapter: 


(1) “Affiliated person” means a person under common ownership or 


control of an intended recipient. 


(2) “Intended recipient” means a person who purchases, rents, leases, or 
otherwise obtains a product or service in the commercial market that is not 
for resale in the ordinary business and that is, or later becomes, the subject 
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of a patent infringement allegation. 

(3) “Person” means any natural person, partnership, corporation, com- 
pany, trust, business entity or association, and any agent, employee, partner, 
officer, director, member, associate, or trustee thereof. 


History. Effective Dates. 
Acts 2014, ch. 879, § 1. Acts 2014, ch. 879, § 2. May 1, 2014. 
Compiler’s Notes. Law Reviews. 


For the Preamble to the act concerning bad The Patented Design, 83 Tenn. L. Rev. 161 
faith patent infringement actions, please refer (2015). 
to Acts 2014, ch. 879. 


29-10-102. Frivolous or bad faith assertion of patent infringement — 
Activities not constituting violation — Exceptions to ap- 
plicability of chapter. 


(a) It is a violation of this chapter for a person, in connection with the 
assertion of a United States patent, to send, or cause any person to send, any 
written or electronic communication that states that the intended recipient or 
any affiliated person is infringing or has infringed a patent and bears liability 
or owes compensation to another person, if: 

(1) The communication threatens litigation if compensation is not paid or 
the infringement issue is not otherwise resolved and there is a consistent 
pattern of such threats having been issued and no litigation having been 
filed; 

(2) The communication falsely states that litigation has been filed against 
the intended recipient or any affiliated person; or 

(3) The assertions contained in the communication lack a reasonable 
basis in fact or law because: 

(A) The person asserting the patent is not a person, or does not 
represent a person, with the current right to license the patent to, or to 
enforce the patent against, the intended recipient or any affiliated person; 

(B) The communication seeks compensation for a patent that has been 
held to be invalid or unenforceable in a final, unappealable or unappealed 
judicial or administrative decision; 

(C) The communication seeks compensation on account of activities 
undertaken after the patent has expired; or 

(D) The content of the communication fails to include such information 
necessary to inform an intended recipient or any affiliated person about 
the patent assertion by failing to include any one of the following: 

(1) The identity of the person asserting a right to license the patent to 
or enforce the patent against the intended recipient or any affiliated 
person; 

(ii) The patent number issued by the United States Patent and 
Trademark Office alleged to have been infringed; or 

(iii) The factual allegations concerning the specific areas in which the 
intended recipient or affiliated person’s products, services, or technology 
infringed the patent or are covered by the claims in the patent. 

(b) Nothing in this section shall be construed to be a violation of this chapter 
for any person who owns or has the right to license or enforce a patent to: 
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(1) Advise others of that ownership or right of license or enforcement; 
(2) Communicate to others that a patent is available for license or sale; or 
(3) Notify another of the infringement of the patent; or 

(4) Seek compensation on account of past or present infringement, or for 
a license to the patent, provided that the person is not acting in bad faith. 
(c) This chapter shall not apply to any written or electronic communication 

sent by: 

(1) Any owner of a patent who is using the patent in connection with 
substantial research, development, production, manufacturing, processing 
or delivery of products or materials; 

(2) Any institution of higher education as that term is defined in section 
101 of the Higher Education Act of 1963 (20 U.S.C. § 1001); 

(3) Any technology transfer organization whose primary purpose is to 
facilitate the commercialization of technology developed by an institution of 
higher education; or 

(4) Any person or business entity seeking a claim for relief arising under 
35 U.S.C. § 271(e)(2). 


History. faith patent infringement actions, please refer 
Acts 2014, ch. 879, § 1. to Acts 2014, ch. 879. 
Compiler’s Notes. Effective Dates. 


For the Preamble to the act concerning bad Acts 2014, ch. 879, § 2. May 1, 2014. 


29-10-103. Enforcement of chapter. 


(a) The attorney general and reporter shall have the authority to enforce this 
chapter and conduct civil investigations and bring civil actions, as provided in 
§ 8-6-109, title 8, chapter 6, part 4, and §§ 47-18-106 and 47-18-108. 

(b) In an action brought by the attorney general under this chapter, the 
court may award or impose any relief available under § 29-10-104 or title 47, 
chapter 18. 

(c) In addition to the relief provided for in § 29-10-104, upon a motion by the 
attorney general and reporter and a finding by the court that there is a 
reasonable likelihood that a person violated § 29-10-102, the court may 
require the person to post a bond in an amount equal to a good faith estimate 
of the costs to litigate a claim and amounts reasonably likely to be recovered if 
an action were to be brought pursuant to this section. A hearing shall be held 
if either party requests a hearing 


History. faith patent infringement actions, please refer 
Acts 2014, ch. 879, § 1. to Acts 2014, ch. 879. 
Compiler’s Notes. Effective Dates. 


For the Preamble to the act concerning bad Acts 2014, ch. 879, § 2. May 1, 2014. 


29-10-104. Civil action — Available remedies and damages. 


An intended recipient alleging a violation of this chapter may bring an action 
in any circuit or chancery court. A court shall award litigation costs and fees, 
including reasonable attorneys’ fees, to a plaintiff who prevails in an action 
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brought pursuant to this section. In addition, the court may award the 
following remedies to a plaintiff who prevails in an action brought pursuant to 
this chapter: 
(1) Actual damages; and 
(2) Punitive damages in an amount equal to three (3) times the actual 
damages. 


History. faith patent infringement actions, please refer 
Acts 2014, ch. 879, § 1. to Acts 2014, ch. 879. 
Compiler’s Notes. Effective Dates. 
For the Preamble to the act concerning bad Acts 2014, ch. 879, § 2. May 1, 2014. 
CHAPTER 11 


CONTRIBUTION AMONG TORT-FEASORS 


Section 

29-11-107. Liability for damages in civil action governed by comparative fault — When doctrine of 
joint and several liability applies — Doctrines of vicarious liability and respondeat 
superior unaffected — Allocation of fault by trier of fact. 


29-11-107. Liability for damages in civil action governed by compara- 
tive fault — When doctrine of joint and several liability 
applies — Doctrines of vicarious liability and respondeat 
superior unaffected — Allocation of fault by trier of fact. 


(a) If multiple defendants are found liable in a civil action governed by 
comparative fault, a defendant shall only be severally liable for the percentage 
of damages for which fault is attributed to such defendant by the trier of fact, 
and no defendant shall be held jointly liable for any damages. 

(b) Notwithstanding subsection (a), the doctrine of joint and several liability 
remains in effect: 

(1) To apportion financial responsibility in a civil conspiracy among two 

(2) or more at-fault defendants who, each having the intent and knowledge 

of the other’s intent, accomplish by concert an unlawful purpose, or accom- 

plish by concert a lawful purpose by unlawful means, which results in 
damage to the plaintiff; and 
(2) Among manufacturers only in a product liability action as defined in 

§ 29-28-102, but only if such action is based upon a theory of strict liability 

or breach of warranty. Nothing in this subsection (b) eliminates or affects the 

limitations on product liability actions found in § 29-28-106. 

(c) Nothing in this section eliminates or affects the doctrines of vicarious 
hability or respondeat superior. 

(d) Nothing in this section limits the ability of the trier of fact to allocate 
fault to a nonparty to the suit, including, but not limited to, an immune third 
party or a settling party, person, or entity. Allocations of fault to nonparties 
shall be used only to determine the liability of named parties and shall not 
subject nonparties to liability in the action in which the allocation occurred or 
in any other action. 

(e) Nothing in this section eliminates or diminishes: 

(1) The filing of cross-claims or counterclaims against any party or third 
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party under Tennessee Rules of Civil Procedure 13 and 14; 
(2) The assertion by a party of rights to contribution or indemnity; 
(3) The assertion by a party of comparative fault under Tennessee Rule of 
Civil Procedure 8.03; 
(4) The doctrine of superseding and independent intervening cause; or 
(5) Any defenses or immunities that exist as of July 1, 20138. 
(f) This section shall not prevent parties from entering into a legally 
enforceable contract that allocates fault in a civil action among the parties to 
the contract. 


History. Effective Dates. 

Acts 2013, ch. 317, § 1. Acts 2013, ch. 317, § 2. July 1, 2013. 
Compiler’s Notes. Law Reviews. 

Acts 2013, ch. 317, § 2 provided that the act, Comparative Fault in Audit Malpractice 


which enacted this section, shall apply to all (Cases, 49 Tenn. B.J. 22 (2013). 
actions accruing on or after July 1, 2013. 


CHAPTER 12 
CREDITORS’ BILLS 


29-12-101. Fraudulent conveyances and other devices. 


NOTES TO DECISIONS 


24. Attorney Fees. Tenn. App. LEXIS 1002 (Tenn. Ct. App. Dec. 30, 

Trial court erred in awarding attorney's fees 2015), appeal denied, — S.W.3d —, 2016 Tenn. 
to an owner on her fraudulent conveyance LEXIS 342 (Tenn. May 5, 2016), cert. denied, 
claim because the statute at issue did not 196 L. Ed. 2d 217, 137 S. Ct. 303, — US. —, 


contain any provision for recovery of attorney’s 2016 U.S. LEXIS 6231 (US. 2016). 
fees. Anderson v. Lowry, — S.W.3d —, 2015 


CHAPTER 13 
CRIMINAL INJURIES COMPENSATION 


Part 1. General Provisions 


Section 

29-13-102. Chapter definitions. 

29-13-108. Claims for compensation — Procedure. [Effective until January 1, 2022. See the 
version effective on January 1, 2022.| 

29-13-108. Claims for compensation — Procedure. [Effective on January 1, 2022. See the version 
effective until January 1, 2022.| 

29-13-111. Manner of payment — Exemption from execution or attachment. 

29-13-116. Use of state and federal funds — Expenses — Grants. 

29-13-118. Forensic medical examinations in sexual assault cases. 


Part 3. Trust Fund for Awards to Minors 


29-13-301. Part definitions. 
29-13-308. Termination of trust. 
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PART 1 
GENERAL PROVISIONS 


29-13-102. Chapter definitions. 


As used in this chapter and § 40-24-107, unless the context otherwise 
requires: 

(1) “Child” means any individual, adopted or natural born, entitled to 
take as a child under the laws of this state by intestate succession from the 
parent whose relationship is involved and also includes a stepchild; 

(2) “Claimant” means any person or persons filing a claim for compensa- 
tion under this chapter on such person’s or persons’ own behalf, the guardian 
of a victim if the victim is a minor, the legal representative of the estate of 
a deceased victim, or the dependents of the victim; 

(3) “Commission” means the Tennessee claims commission created pur- 
suant to § 9-8-301; 

(4) “Court” means the circuit courts of the state of Tennessee, for the 
purposes of filing a claim, and any court of the state which has the 
jurisdiction to try a crime against person or property, for the purpose of 
assessing the costs provided for in § 40-24-107, except general sessions 
courts or municipal courts may not impose such costs; 

(5) “Dependents” means such relatives of a deceased victim as were 
receiving substantial support or needed services from the victim at the time 
of the victim’s death, and includes the child of such victim born after such 
victim’s death; 

(6) “Division” means the division of claims and risk management created 
pursuant to § 9-8-401; 

(7) “Family,” when used with reference to a person, includes: 

(A) Any person related to such person within the third degree of 
consanguinity or affinity; or 
(B) Any person living in the same household as such person; 

(8) “Guardian” or “legal guardian” means a person having the legal 
authority to provide for the care, supervision, and control of a minor child as 
established by law or court order; 

(9) “Minor” means any person who has not attained the age of eighteen 
(18) years; 

(10) “Offender” means a person who has or is alleged to have committed 
a crime; 

(11) “Out of pocket expenses” means unreimbursed or unreimbursable 
expenditures or indebtedness reasonably incurred for medical care or other 
services reasonably necessary as a result of the personal injury or death 
upon which a claim is based; 

(12) “Relative” means a spouse, parent, grandparent, stepparent, child, 
grandchild, brother, sister, half brother, half sister and a spouse’s parents or 
stepparents; and 

(13) “Victim” means a person who suffers personal injury or death as a 
direct and proximate result of any act of a person which is within the 
description of any of the offenses specified in § 29-13-104. 
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History. claims and risk management” for “division of 
Acts 1976, ch. 736, § 2; 1977, ch. 427, § 1; claims administration” in the definition of “di- 

impl. am. Acts 1979, ch. 68, § 3; T.C.A. §§ 23- vision”. 

3502, 23-35-102; Acts 1989, ch. 129, § 1; 1998, The 2019 amendment added the definition of 

ch. 494, §§ 14-16; 2017, ch. 271, § 1; 2019, ch. ‘“‘guardian’ or ‘legal guardian’”. 


ED baa 
Effective Dates. 
Amendments. Acts 2017, ch. 271, § 3. May 4, 2017. 
The 2017 amendment substituted “division of Acts 2019, ch. 311, § 2. May 8, 2019. 


29-13-108. Claims for compensation — Procedure. [Effective until 
January 1, 2022. See the version effective on January 1, 
2022.] 


(a) A claim for compensation shall be filed not later than one (1) year after 
the occurrence of the crime upon which the claim is based or one (1) year after 
the death of the victim or one (1) year after any mental or physical manifes- 
tation or injury is diagnosed as a result of an act committed against a minor 
that would constitute a criminal offense under §§ 39-12-101, 39-13-502 — 
39-13-505, 39-13-522, 39-15-302, 39-17-902, and 39-17-1003 — 39-17-1005, 
and/or any attempt, conspiracy or solicitation to commit such offenses; pro- 
vided, that upon good cause shown, the time period for filing such claim may 
be extended either before or after the expiration of the filing period. No claim 
shall be filed until the crime upon which the claim is based shall have been 
reported by the victim, or a member of the victim’s family, to the proper 
authorities; and in no case may an award be made where the law enforcement 
records show that such report was made more than forty-eight (48) hours after 
the occurrence of such crime unless, for good cause shown, it is found that the 
delay was justified. Failure of the victim to report a crime because: 

(1) The victim is physically unable; 

(2) The victim is a victim of sexual assault; or 

(3) The victim is a victim of domestic abuse; 
may all constitute good cause. 

(b) Each claim shall be filed with the division, in person or by mail. The 
division is authorized to prescribe and distribute forms for the filing of claims 
for compensation. The claim shall set forth the name of the victim and that of 
the claimant, if different than that of the victim, the address of the victim 
and/or claimant, the county wherein the crime is alleged to have occurred, the 
name, if known, of the alleged offender, a brief statement of the alleged crime, 
the date and time the alleged crime was reported to the police, the nature of 
compensation claimed and the race, sex, national origin and disability, if any, 
of the victim, and any other information required by the board of claims in 
order to satisfy federal regulations issued under the Victims of Crime Act of 
1984. 

(c) Within ten (10) days after receipt of the claim, the division shall notify 
the district attorney general. If a prosecution is pending or imminent for an 
offense arising out of the crime upon which the claim is based, the division or 
commission, whichever is applicable, shall suspend all action on the claim 
upon application of the district attorney general. In such event, the district 
attorney general shall notify the division or commission, whichever is appli- 
cable, within ten (10) days after completion of any such prosecution. Proceed- 
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ings may further be suspended in the interest of justice if a civil action arising 
from such offense is pending or imminent. The division or commission, 
whichever is applicable, shall notify the claimant of any suspension under this 
subsection (c). A district attorney general who fails to supply the division with 
the report required in subsection (d) within one hundred eighty (180) days of 
the division’s receipt of the claim shall be deemed to have waived the right to 
apply for a suspension under this section, unless good cause is shown for such 
failure. 

(d) Unless the claim is suspended under subsection (c), the division shall 
investigate every claim for compensation and shall make every effort to honor 
or deny each claim within ninety (90) days of receipt of the claim. In 
investigating the claim, the division shall request from the appropriate district 
attorney general a report which shall present any information the district 
attorney general may have in support of or in opposition to the claim. If the 
claim is denied, the division shall so notify the claimant and inform the 
claimant of the reasons therefor and of such claimant’s right to file the claim 
with the claims commission within ninety (90) days of the date of the denial 
notice. If the claim is honored, the division shall so notify the claimant and 
inform the claimant of the conditions of the settlement offer and of such 
claimant’s right to file the claim with the claims commission within ninety (90) 
days of the date of the settlement notice if the conditions of the settlement offer 
are unacceptable. If the division fails to honor or deny the claim within the 
ninety-day settlement period, the division shall so notify the claimant and 
shall automatically transfer the claim to the administrative clerk of the 
commission; however, if the division has not received the report of appropriate 
district attorney general within the ninety-day settlement period, the division 
may, in its discretion, suspend action on the claim for an additional period not 
exceeding ninety (90) days. The division shall notify the claimant of any such 
suspension. Unless the claim is suspended under subsection (c), the division is 
authorized to transfer any claim filed under this chapter to the commission 
prior to the expiration of the ninety-day settlement period. The appropriate 
district attorney general shall be notified of the action of the division on each 
claim. 

(e)(1) Upon filing or transferring a claim for compensation to the commis- 

sion, the claim shall be considered, determined and subject to appeal in the 

manner set forth in § 9-8-403. If a claimant consents to having the 

claimant’s claim proceed upon affidavits filed with the commission without a 

hearing, the state shall be deemed to have waived a hearing on the claim 

unless the district attorney general requests a hearing within sixty (60) days 
after the claim is filed with, or transferred to, the claims commission. The 
district attorney general shall investigate the claim prior to the opening of 
formal commission proceedings and shall present any information such 
district attorney general may have in support of or in opposition to the claim. 

The report of the district attorney general and any police or offense reports 

attached thereto shall be sufficient compliance therewith; provided, such 

reports are accompanied by an affidavit of the district attorney general or 
law enforcement officer, where applicable, verifying the contents of the 
reports. Notwithstanding the Tennessee Rules of Civil Procedure or the 
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Tennessee Rules of Evidence, the affidavit and report of the district attorney 
general and the affidavit and report of the law enforcement officer shall be 
made a part of the record before the commission to the same extent as 
though the district attorney general or the appropriate law enforcement 
officer had been present and testified to the matters stated therein. The 
matters stated in such reports shall be presumed true in the absence of a 
preponderance of the evidence to the contrary. The personal attendance of 
the district attorney general and the law enforcement officer may be 
commanded only if personal attendance is necessary to resolve a good faith 
dispute concerning the accuracy of information furnished by the district 
attorney general or law enforcement officer. Where personal attendance is 
required, the claimant shall serve the appropriate district attorney general 
and the appropriate law enforcement officer with a subpoena at least 
fourteen (14) days prior to the hearing which shall contain a clause which 
reads: “The procedure authorized pursuant to § 29-13-108(e) will not be 
deemed sufficient compliance with this subpoena.” Notwithstanding any 
other law to the contrary, if the district attorney general attends the 
proceeding, the district attorney general may present into evidence any 
police or offense reports and any other reports generated through the district 
attorney general’s investigation of the claim. 

(2) The claimant may present evidence and testimony on such claimant’s 
own behalf, or the claimant may retain counsel. Any hearing held by the 
commission pursuant to this chapter which involves a claim based upon a 
sexually oriented offense shall, upon request of the claimant or counsel, be 
held in chambers unless good cause exists to the contrary. With the consent 
of the commission, the district attorney general may stipulate the circum- 
stances of the claimant’s victimization in lieu of direct testimony by the 
claimant. 

(f) Upon filing or transferring a claim for compensation to the commission, 
the division shall attach to the claim all documentation presented by the 
claimant in support of the claim, evidence received or considered, proposed 
findings, staff recommendations, memoranda, investigative reports and data 
submitted to the division. The documents shall be accompanied by an affidavit 
of an employee of the division, stating in substance that the affiant is a duly 
authorized custodian of the documents and has authority to certify the 
documents, and that the documents are true copies of all documents described 
in this subsection (f). Notwithstanding the Tennessee Rules of Civil Procedure 
or the Tennessee Rules of Evidence, the affidavit and the documents submitted 
to the commission by the division shall constitute a part of the record of the 
commission and shall be considered in adjudicative proceedings under this 
part, including judicial review thereof. 

(g) Notwithstanding any other law to the contrary, if the division denies a 
claim on the basis that the claimant does not meet the eligibility requirements 
for compensation under this part and the claimant appeals the denial to the 
commission, or if the division transfers the claim to the commission as a result 
of its inability to honor or deny the claim within the ninety-day settlement 
period, the commission shall consider the claim for the sole purpose of 
determining whether the claimant meets such eligibility requirements. Such 
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eligibility requirements may include a determination as to whether the 
claimant has shown good cause for failing to file the claim within the one-year 
period as prescribed in subsection (a). Such eligibility requirements may 
include a determination as to whether the claimant has shown good cause for 
failing to file the claim. If the commission determines the claimant meets the 
eligibility requirements to receive compensation under this part, the commis- 
sion shall enter an appropriate order reflecting such determination and 
remand the claim to the division of claims and risk management for the 
purpose of determining the amount of compensation to which the claimant is 
entitled and the manner in which such compensation shall be paid pursuant to 
§ 29-13-111. Such order shall include the findings of fact enumerated in 
§ 29-13-109(b)(2)(A)-(H) and in § 29-13-109(b)(2)(L)-(O). 

(h) Notwithstanding § 9-8-406 or any provision of this part to the contrary, 
the department of treasury may, at its sole discretion, submit a report to the 
commission which explains the department’s action on the claim. Any such 
report shall be filed within the time allowed for the filing of a responsive brief 
by a party. The department shall serve copies of the report upon the claimant 
and the district attorney general. Any such report shall be considered by the 
commission without oral argument by the department. 

(i) The commission shall attach to its decision all documentation presented 
in support of a claim for which compensation is awarded, as well as an 
executed subrogation agreement. The administrative clerk of the commission 
shall, within five (5) days of receipt of the order, notify the claimant in writing 
of the decision and forward to the division a certified copy of the decision. 

(j) The commission may, at any time, on its own motion or on the application 
of the claimant, vary any award for the payment of compensation made under 
this chapter in such manner as the commission deems appropriate, whether as 
to the terms of the order or by increasing the amount of the award, or 
otherwise. 


History. 

Acts 1976, ch. 736, § 8; T.C.A., §§ 23-3508, 
23-35-108; modified; Acts 1985, ch. 278, § 13; 
1985, ch. 478, § 24; 1986, ch. 911, § 3; 1988, ch. 
776, § 7; 1989, ch. 129, §§ 11-13; 1993, ch. 494, 
8§ 5-7, 19; 1996, ch. 675, § 14; 1998, ch. 785, 
§§ 20-26; 2000, ch. 573, § 3; 2003, ch. 188, § 1; 
2007,.ch, 211 (80a, 2011) chia, $.20:°20170 ch: 
182..8\.42 201 facies Lyd ie 1. 


Compiler’s Notes. 

Acts 2017, ch. 182, § 2 provided that the act, 
which amended this section, shall apply to all 
applicable claims for compensation filed on or 
after July 1, 2017. 


Amendments. 
The 2017 amendment by ch. 182, in (c), 


deleted “and the alleged offender or offenders, if 
described in the claim” at the end of the first 
sentence, and substituted “application of the 
district attorney general” for “application of 
either the district attorney general or the al- 
leged offender” at the end of the second sen- 
tence. 

The 2017 amendment by ch. 271 substituted 
“division of claims and risk management” for 
“division of claims administration” in the next 
to last sentence of (g). 


Effective Dates. 
Acts 2017, ch. 182, § 2. July 1, 2017. 
Acts 2017, ch. 271, § 3. May 4, 2017. 


29-13-108. Claims for compensation — Procedure. [Effective on Janu- 
ary 1, 2022. See the version effective until January 1, 2022.] 


(a) A claim for compensation shall be filed not later than two (2) years after 
the occurrence of the crime upon which the claim is based or two (2) years after 


49 CRIMINAL INJURIES COMPENSATION 29-13-108 


the death of the victim or two (2) years after any mental or physical manifes- 
tation or injury is diagnosed as a result of an act committed against a minor 
that would constitute a criminal offense under $$ 39-12-101, 39-13-502 — 
39-13-505, 39-13-522, 39-15-302, 39-17-902, and 39-17-1003 — 39-17-1005, 
and/or any attempt, conspiracy or solicitation to commit such offenses; pro- 
vided, that upon good cause shown, the time period for filing such claim may be 
extended either before or after the expiration of the filing period. No claim shall 
be filed until the crime upon which the claim is based shall have been reported 
by the victim, or a member of the victim’s family, to the proper authorities; and 
in no case may an award be made where the law enforcement records show that 
such report was made more than forty-eight (48) hours after the occurrence of 
such crime unless, for good cause shown, it is found that the delay was Justified. 
Failure of the victim to report a crime because: 

(1) The victim is physically unable; 

(2) The victim is a victim of sexual assault; or 

(3) The victim is a victim of domestic abuse; 
may all constitute good cause. 

(b) Each claim shall be filed with the division, in person or by mail. The 
division ts authorized to prescribe and distribute forms for the filing of claims 
for compensation. The claim shall set forth the name of the victim and that of 
the claimant, if different than that of the victim, the address of the victim 
and/or claimant, the county wherein the crime is alleged to have occurred, the 
name, if known, of the alleged offender, a brief statement of the alleged crime, 
the date and time the alleged crime was reported to the police, the nature of 
compensation claimed and the race, sex, national origin and disability, if any, 
of the victim, and any other information required by the board of claims in 
order to satisfy federal regulations issued under the Victims of Crime Act of 
1984. 

(c) Within ten (10) days after receipt of the claim, the division shall notify the 
district attorney general. If a prosecution is pending or imminent for an offense 
arising out of the crime upon which the claim is based, the division or 
commission, whichever is applicable, shall suspend all action on the claim upon 
application of the district attorney general. In such event, the district attorney 
general shall notify the division or commission, whichever is applicable, within 
ten (10) days after completion of any such prosecution. Proceedings may further 
be suspended in the interest of justice if a civil action arising from such offense 
is pending or imminent. The division or commission, whichever is applicable, 
shall notify the claimant of any suspension under this subsection (c). A district 
attorney general who fails to supply the division with the report required in 
subsection (d) within one hundred eighty (180) days of the division’s receipt of 
the claim shall be deemed to have waived the right to apply for a suspension 
under this section, unless good cause is shown for such failure. 

(d) Unless the claim is suspended under subsection (c), the division shall 
investigate every claim for compensation and shall make every effort to honor or 
deny each claim within ninety (90) days of receipt of the claim. In investigating 
the claim, the division shall request from the appropriate district attorney 
general a report which shall present any information the district attorney 
general may have in support of or in opposition to the claim. If the claim is 
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denied, the division shall so notify the claimant and inform the claimant of the 
reasons therefor and of such claimant’s right to file the claim with the claims 
commission within ninety (90) days of the date of the denial notice. If the claim 
is honored, the division shall so notify the claimant and inform the claimant of 
the conditions of the settlement offer and of such claimant’s right to file the 
claim with the claims commission within ninety (90) days of the date of the 
settlement notice if the conditions of the settlement offer are unacceptable. If the 
division fails to honor or deny the claim within the ninety-day settlement 
period, the division shall so notify the claimant and shall automatically 
transfer the claim to the administrative clerk of the commission; however, if the 
division has not received the report of appropriate district attorney general 
within the ninety-day settlement period, the division may, in its discretion, 
suspend action on the claim for an additional period not exceeding ninety (90) 
days. The division shall notify the claimant of any such suspension. Unless the 
claim is suspended under subsection (c), the division is authorized to transfer 
any claim filed under this chapter to the commission prior to the expiration of 
the ninety-day settlement period. The appropriate district attorney general shall 
be notified of the action of the division on each claim. 
(e)(L) Upon filing or transferring a claim for compensation to the commission, 
the claim shall be considered, determined and subject to appeal in the 
manner set forth in § 9-8-403. If a claimant consents to having the claimant’s 
claim proceed upon affidavits filed with the commission without a hearing, 
the state shall be deemed to have waived a hearing on the claim unless the 
district attorney general requests a hearing within sixty (60) days after the 
claim is filed with, or transferred to, the claims commission. The district 
attorney general shall investigate the claim prior to the opening of formal 
commission proceedings and shall present any information such district 
attorney general may have in support of or in opposition to the claim. The 
report of the district attorney general and any police or offense reports 
attached thereto shall be sufficient compliance therewith; provided, such 
reports are accompanied by an affidavit of the district attorney general or law 
enforcement officer, where applicable, verifying the contents of the reports. 
Notwithstanding the Tennessee Rules of Civil Procedure or the Tennessee 
Rules of Evidence, the affidavit and report of the district attorney general and 
the affidavit and report of the law enforcement officer shall be made a part of 
the record before the commission to the same extent as though the district 
attorney general or the appropriate law enforcement officer had been present 
and testified to the matters stated therein. The matters stated in such reports 
shall be presumed true in the absence of a preponderance of the evidence to 
the contrary. The personal attendance of the district attorney general and the 
law enforcement officer may be commanded only if personal attendance is 
necessary to resolve a good faith dispute concerning the accuracy of informa- 
tion furnished by the district attorney general or law enforcement officer. 
Where personal attendance is required, the claimant shall serve the appro- 
priate district attorney general and the appropriate law enforcement officer 
with a subpoena at least fourteen (14) days prior to the hearing which shall 
contain a clause which reads: “The procedure authorized pursuant to 
§ 29-13-108(e) will not be deemed sufficient compliance with this subpoena.” 
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Notwithstanding any other law to the contrary, if the district attorney general 
attends the proceeding, the district attorney general may present into evi- 
dence any police or offense reports and any other reports generated through 
the district attorney general’s investigation of the claim. 

(2) The claimant may present evidence and testimony on such claimant’s 
own behalf, or the claimant may retain counsel. Any hearing held by the 
commission pursuant to this chapter which involves a claim based upon a 
sexually oriented offense shall, upon request of the claimant or counsel, be 
held in chambers unless good cause exists to the contrary. With the consent of 
the commission, the district attorney general may stipulate the circumstances 
of the claimant’s victimization in lieu of direct testimony by the claimant. 
(f) Upon filing or transferring a claim for compensation to the commission, 

the division shall attach to the claim all documentation presented by the 
claimant in support of the claim, evidence received or considered, proposed 
findings, staff recommendations, memoranda, investigative reports and data 
submitted to the division. The documents shall be accompanied by an affidavit 
of an employee of the division, stating in substance that the affiant is a duly 
authorized custodian of the documents and has authority to certify the 
documents, and that the documents are true copies of all documents described 
in this subsection (f). Notwithstanding the Tennessee Rules of Civil Procedure 
or the Tennessee Rules of Evidence, the affidavit and the documents submitted 
to the commission by the division shall constitute a part of the record of the 
commission and shall be considered in adjudicative proceedings under this 
part, including judicial review thereof. 

(g) Notwithstanding any other law to the contrary, if the division denies a 
claim on the basis that the claimant does not meet the eligibility requirements 
for compensation under this part and the claimant appeals the denial to the 
commission, or if the division transfers the claim to the commission as a result 
of its inability to honor or deny the claim within the ninety-day settlement 
period, the commission shall consider the claim for the sole purpose of 
determining whether the claimant meets such eligibility requirements. Such 
eligibility requirements may include a determination as to whether the claim- 
ant has shown good cause for failing to file the claim within the one-year period 
as prescribed in subsection (a). Such eligibility requirements may include a 
determination as to whether the claimant has shown good cause for failing to 
file the claim. If the commission determines the claimant meets the eligibility 
requirements to receive compensation under this part, the commission shall 
enter an appropriate order reflecting such determination and remand the claim 
to the division of claims and risk management for the purpose of determining 
the amount of compensation to which the claimant is entitled and the manner 
in which such compensation shall be paid pursuant to § 29-13-111. Such order 
shall include the findings of fact enumerated in § 29-13-109(b)(2)(A)-(HD and in 
§ 29-13-109(b)(2)(L)-(O). 

(h) Notwithstanding § 9-8-406 or any provision of this part to the contrary, 
the department of treasury may, at its sole discretion, submit a report to the 
commission which explains the department’s action on the claim. Any such 
report shall be filed within the time allowed for the filing of a responsive brief 
by a party. The department shall serve copies of the report upon the claimant 
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and the district attorney general. Any such report shall be considered by the 
commission without oral argument by the department. 

(i) The commission shall attach to its decision all documentation presented 
in support of a claim for which compensation is awarded, as well as an executed 
subrogation agreement. The administrative clerk of the commission shall, 
within five (5) days of receipt of the order, notify the claimant in writing of the 
decision and forward to the division a certified copy of the decision. 

(Gi) The commission may, at any time, on its own motion or on the application 
of the claimant, vary any award for the payment of compensation made under 
this chapter in such manner as the commission deems appropriate, whether as 
to the terms of the order or by increasing the amount of the award, or otherwise. 


History. 

Acts 1976, ch. 736, § 8; T.C.A., §§ 23-3508, 
23-35-108; modified; Acts 1985, ch. 278, § 13; 
1985, ch. 478, § 24; 1986, ch. 911, § 3; 1988, ch. 
776, § 7; 1989, ch. 129, §§ 11-13; 1998, ch. 494, 
§§ 5-7, 19; 1996, ch. 675, § 14; 1998, ch. 785, 
§§ 20-26; 2000, ch. 573, § 3; 20038, ch. 188, § 1; 
2007; chu2it§ 3; 2011, ch. 47, § 20; 2017,ch. 
1S2eN eee ch 271, 8 172027, chi A4tay 8 a: 


Compiler’s Notes. 

Acts 2017, ch. 182, § 2 provided that the act, 
which amended this section, shall apply to all 
applicable claims for compensation filed on or 
after July 1, 2017. 


Amendments. 
The 2017 amendment by ch. 182, in (c), 


deleted “and the alleged offender or offenders, if 


described in the claim” at the end of the first 
sentence, and substituted “application of the 
district attorney general” for “application of 
either the district attorney general or the al- 
leged offender” at the end of the second sen- 
tence. 

The 2017 amendment by ch. 271 substituted 
“division of claims and risk management” for 
“division of claims administration” in the next 
to last sentence of (g). 

The 2021 amendment substituted “two (2) 
years” for “one (1) year” wherever it appears in 


(a). 


Effective Dates. 
Acts 2017, ch. 182, § 2. July 1, 2017. 
Acts 2017, ch. 271, § 3. May 4, 2017. 
Acts 2021, ch. 418, § 4. January 1, 2022. 


29-13-111. Manner of payment — Exemption from execution or attach- 
ment. 


(a) Upon acceptance of a settlement offer by a claimant or receipt of an order 
by the commission, the division shall, without further authorization, and 
subject to available funds, pay the claimant the amount, and in the manner 
determined appropriate. Such payment shall be made from the fund as set 
forth in § 29-13-116. 

(b) All payments shall be made in a lump sum, except for those claims 
involving death or protracted disability, for which periodic payment of com- 
pensation may be awarded for the loss of earnings or support. 

(c) Ifthe claimant is a minor, or is incompetent, payment shall be ordered to 
a relative or legal guardian. In such situations, the payee shall submit a plan 
for the disbursement of all funds for the benefit of the claimant as will best 
promote the interest of the claimant. Such plan shall be submitted at the time 
a claim for compensation is filed. Thereafter, should the payee choose to alter 
or amend the terms of the plan, the payee shall file a petition with the division 
setting out the nature of the proposed amendment or alteration and the 
reasons therefor. If the division determines that the requested amendment or 
alteration is in the best interest of the claimant, the division is authorized to 
approve such amendment or alteration. If the division is unable to make such 
a determination, the petition shall be submitted to the commission for its 
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consideration. In the event the payee attempts to alter or amend the terms of 
the plan without filing such petition, the payee is liable for all amounts 
expended contrary to the approved plan. Notwithstanding the foregoing, the 
division or the commission has the discretion to turn over compensation 
awarded to a minor to the juvenile court pursuant to part 3 of this chapter, to 
be placed in an interest-bearing account for the benefit of the minor. 
(d)(1) Notwithstanding any provision of this part to the contrary, if the 
claimant has outstanding health care, funeral or burial expenses resulting 
from the injury or death which was the basis of the claim and if any 
compensation remains after making provision for the payment of all other 
eligible losses and expenses to the claimant, the division or commission may, 
in their discretion, make the remaining compensation payable to the health 
care or funeral provider. 

(2) Where multiple health care or funeral providers exist and the remain- 
ing compensation is inadequate to pay the entire indebtedness, the division 
or commission may divide the remaining compensation equally among the 
providers or, in the division or commission’s discretion, apportion the 
remaining compensation among the providers in accordance with the claim- 
ant’s instructions. 

(3) Nothing in this subsection (d) shall be construed to increase the 
maximum amount that may otherwise be awarded under § 29-13-107(7). 
(e)(1) Except as provided in subdivisions (e)(2) and (3), no award pursuant to 
this chapter shall be subject to execution or attachment other than for 
expenses resulting from the injury or death which is the basis of the claim. 

(2) If any claimant is entitled to direct compensation pursuant to this 
chapter and is in arrears with regard to child support payments, the 
department of human services shall, without further order by the court, 
attach a lien to any award of compensation such child support obligor 
receives from the criminal injuries compensation funds in order to satisfy 
such arrearage; however, a lien shall not apply to awards made by the 
division directly to service providers pursuant to subsection (d). The division 
shall periodically notify the department of human services of claims that 
have been filed. Upon notice from the division, it shall be the department of 
human services’ responsibility to then notify the division of a len attaching 
to a claim for payment of child support arrearage. This subsection (e) shall 
be effective for decisions made on or after July 1, 2012. 

(3) If any minor claimant is entitled to direct compensation pursuant to 
this chapter and a trust fund has been established for the minor claimant in 
accordance with part 3 of this chapter, the juvenile court clerk may, without 
further order of the court, withhold any funds within the trust for the 
purpose of paying court costs, fines, fees, or restitutions resulting from the 
minor beneficiary’s actions pending in juvenile court. 
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Effective Dates. 
Acts 2012, ch. 894, § 2. July 1, 2012. 
Acts 2013, ch. 324, § 4. May 18, 2013. 


History. 

Acts 1976, ch. 736, § 11; T.C.A., §§ 23-3511, 
23-35-111; Acts 1986, ch. 911, § 3; 1987, ch. 
110, § 2; 1989, ch. 129, §§ 17-19; 1993, ch. 494, 
§§ 11, 21; 1995, ch. 490, § 1; 2008, ch. 1043, 
§ .5;,2012, ch. 894, § 1;2013, ch. 324, §. 2. 


Amendments. 

The 2012 amendment, in (e), added “Except 
as provided in subdivision (e)(2),” to the begin- 
ning of (1), and added (2). 

The 2013 amendment, in (e), substituted 
“subdivisions (e)(2) and (3)” for “subdivision 
(e)(2)” near the beginning of (1), and added (3). 


Attorney General Opinions. 

Criminal injuries compensation awards are 
not subject to hospital liens arising under 
T.C.A. § 29-22-101. OAG 00-139 (9/1/00). 


29-13-116. Use of state and federal funds — Expenses — Grants. 


(a) Funds available from the criminal injuries compensation fund, created 
under § 40-24-107, shall be expended to effectuate this chapter, including all 
expenses to administer this chapter. 

(b) Use of available federal funds shall be specifically permitted to fund this 
program. In the event federal funds are made available to the state, the 
division of claims and risk management is hereby authorized to comply with 
any additional requirements imposed by the federal government so long as 
compliance with such provisions is not prohibited by, or contrary to, this 
chapter. 

(c) The treasurer is authorized to award an annual grant to the district 
attorneys general conference for domestic violence and drug enforcement 
program operations in an amount not to exceed that specified in the general 
appropriations act each fiscal year. The treasurer is also authorized to provide 
an annual sponsorship for a remembrance event for homicide victims in an 
amount not to exceed eight hundred fifty dollars ($850). 

(d) In the event that the moneys in the criminal injuries compensation fund 
are inadequate to support subsections (a)-(c), there is hereby appropriated a 
sum sufficient to support those expenditures. 


History. 

Acts 1976, ch. 736, § 16(e); 1979, ch. 319, 
§ 2; T.C.A., §§ 23-3516, 23-35-116; Acts 1985, 
ch. 278, § 8; 1992, ch. 761, § 4; 2000, ch. 9838, 
§ 2; 2002, ch. 869, § 5; 2003, ch. 235, § 1; 2004, 
ch. 693, §§ 1, 2; 2008, ch. 1077, § 1; 2014, ch. 
1004,.§ 1: 2017, ch.,2718) 1. 


Compiler’s Notes. 

Acts 2002, ch. 869, § 12 provided that the 
provisions of that act shall apply to criminal 
acts committed on or after August 1, 2002. 


Amendments. 
The 2014 amendment added the last sen- 
tence in (c). 


The 2017 amendment substituted “division of 
claims and risk management” for “division of 
claims administration” in the second sentence 


of (b). 


Effective Dates. 
Acts 2014, ch. 1004, § 2. May 22, 2014. 
Acts 2017, ch. 271, § 3. May 4, 2017. 


Cross-References. 
Criminal injuries compensation fund, § 40- 
24-107. 


29-13-118. Forensic medical examinations in sexual assault cases. 


(a) For purposes of this section, unless the context otherwise requires, 
“forensic medical examination” means an examination provided to a victim of 
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a sexually-oriented crime by any health care provider who gathers evidence of 
a sexual assault in a manner suitable for use in a court of law. 

(b)(1) A victim of a sexually-oriented crime, defined as a violation of 

8§ 39-13-502 — 39-13-5006, 39-13-522, 39-13-527, 39-13-531, and 39-13-532, 

shall be entitled to forensic medical examinations without charge to the 

victim. No bill for the examination shall be submitted to the victim, nor shall 
the medical facility hold the victim responsible for payment. All claims for 
forensic medical examinations are eligible for payment from the criminal 

injuries compensation fund, created under § 40-24-107. 

(2) Notwithstanding any provision of this part to the contrary, the victims 
shall not be required to report the incident to law enforcement officers or to 
cooperate in the prosecution of the crime in order to be eligible for payment 
of forensic medical examinations. 

(c) Aclaim for compensation under this section shall be filed no later than 
one (1) year after the date of the examination by the health care provider that 
performed the examination, including a hospital, physician, SANE program, 
Child Advocacy Center, or other medical facility. The claim shall be filed with 
the division, in person or by mail. The division is authorized to prescribe and 
distribute forms for the filing of claims for compensation. The claim shall set 
forth the name and address of the victim, and any other information required 
by the division in order to satisfy federal regulations issued under the Victims 
of Crime Act of 1984, compiled generally in 42 U.S.C. § 10601 et seq. The claim 
shall be accompanied by an itemized copy of the bill from the health care 
provider that conducted the examination. The bill shall, at a minimum, set 
forth the name of the victim, the date the examination was performed, the 
amount of the bill, the amount of any payments made on the bill, and the name 
and address of the health care provider that performed the examination. 

(d) The amount of compensation that may be awarded under this section 
shall not exceed one thousand dollars ($1,000), and shall constitute full 
compensation to the health care provider that provided the service. No 
provider receiving compensation pursuant to this section shall bill the victim 
for any additional cost related to the forensic medical examination. The 
compensation shall be made pursuant to this subsection (d) no later than 
ninety (90) days after receiving the documentation required under subsection 
(c). 

(e) Payment to a health care provider under this section does not prohibit 
the victim from receiving other payments for which the victim may be eligible 
under this part or any other law. 


History. 
Acts 2007, ch. 511, § 1; 2008, ch. 1048, § 6; 
2016, ch. 905, § 1. 


Compiler’s Notes. 

Acts 2016, ch. 905, § 2 provided that the act, 
which amended this section, shall apply to all 
claims for compensation filed pursuant to this 
section for forensic medical examinations per- 
formed on or after July 1, 2016. 


Amendments. 

The 2016 amendment substituted “one thou- 
sand dollars ($1,000)” for “seven hundred fifty 
dollars ($750)” in the first sentence of (d). 


Effective Dates. 
Acts 2016, ch. 905, § 2. July 1, 2016. 


29-13-301 
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PART 3 
TRUST FUND FOR AWARDS TO MINORS 


29-13-301. Part definitions. 


As used in this part, unless the context otherwise requires: 
(1) “Commission” means the Tennessee claims commission created pur- 


suant to § 9-8-301; 


(2) “Criminal injuries compensation award” means the compensation 
awarded pursuant to part 1 of this chapter; 
(3) “Division” means the division of claims and risk management created 


pursuant to § 9-8-401; 


(4) “Guardian ad litem” means a responsible adult appointed by the 
juvenile court to protect the rights and interests of the minor; 

(5) “Juvenile court” means the court having juvenile court jurisdiction in 
the county where the minor resides; and 

(6) “Minor” means any person who has not attained eighteen (18) years of 
age and who has not been otherwise emancipated. 


History. 
Acts 1993, ch. 494, § 1; 1994, ch. 808, § 1; 
eo taeen, 2117-8), 1. 


Amendments. 
The 2017 amendment substituted “division of 


claims and risk management” for “division of 
claims administration” in the definition of “di- 
vision”. 


Effective Dates. 
Acts 2017, ch. 271, § 3. May 4, 2017. 


29-13-303. Basis for encroachment of funds. 


NOTES TO DECISIONS 


1. Applicability. 

T.C.A. § 29-34-105, rather than T.C.A. § 29- 
13-303, applied to the father’s encroachment 
request where the source of the child’s funds 


29-13-308. Termination of trust. 


was a tort settlement. Smith v. Childlife, Inc., 
— $.W.3d —, 2018 Tenn. App. LEXIS 144 
(Tenn. Ct. App. Mar. 21, 2018). 


Upon attaining eighteen (18) years of age, the minor may terminate the trust 
by submitting a written request therefor with the court clerk. The court clerk 
shall deliver to the minor all funds and interest income remaining in the trust 
less any outstanding fees, court costs, fines, or restitutions resulting from the 
minor beneficiary's actions pending in juvenile court within sixty (60) calendar 


days from the date of the request. 


History. 
Acts 1993, ch. 494, § 1; 2013; ch. 324, § 1. 


Amendments. 
The 2013 amendment inserted “less any out- 
standing fees, court costs, fines, or restitutions 


resulting from the minor beneficiary’s actions 
pending in juvenile court” in the last sentence. 


Effective Dates. 
Acts 2018, ch. 324, § 4. May 138, 2013. 
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29-14-101 


CHAPTER 14 
DECLARATORY JUDGMENTS 


29-14-101. Definition of person. 


NOTES TO DECISIONS 


ANALYSIS 


2 Jurisdiction. 
3. Application. 
4 Justiciability. 


2. Jurisdiction. 

Trial court was acting within its jurisdiction 
and within the confines of due process where a 
case arising from a denial of a zoning applica- 
tion was treated as an original action; city 
council could have been found in contempt for 
violating the trial court’s order where the judg- 
ment stated that the trial court was consider- 
ing the case as a declaratory action, exhibits 
were introduced, the trial court’s order con- 
tained several findings of fact, additional testi- 
mony was heard, and findings were made that 
a city council’s decision was illegal, arbitrary, 
and capricious. Flautt & Mann v. Council of 
Memphis, 285 S.W.3d 856, 2008 Tenn. App. 
LEXIS 84 (Tenn. Ct. App. Feb. 20, 2008). 


3. Application. 

In a declaratory judgment action challenging 
the constitutionality of the Tennessee Voter 
Identification Act (the Act), T.C.A. § 2-7- 
112(a)(1)(B), the Tennessee Supreme Court 
held that the photo identification (ID) require- 
ment is a logical method of protecting the 
integrity of elections by combating voter fraud 
and that requiring a person to provide govern- 
ment-issued photo ID is a practical, narrowly 
tailored means for the State to guard against 
the risk of voter impersonation. City of Mem- 
phis v. Hargett, 414 S.W.3d 88, 2013 Tenn. 
LEXIS 779 (Tenn. Oct. 17, 2013), substituted 
opinion, — S.W.3d —, 2013 Tenn. LEXIS 1101 
(Tenn. Oct. 17, 2013). 

Chancery court erred in issuing a writ of 
mandamus compelling a board of education to 
hear an appeal of the termination of a non- 
teaching employee because there was no testi- 
mony or other evidence introduced as to what, 
if any, policy the board had developed with 
respect to the dismissal of employees as re- 
quired by the Education Improvement Act of 


1991; a declaratory judgment proceeding was 
the more appropriate procedure since the 
board’s answer denied salient allegation of the 
petition. State ex rel. Aina-Labinjo v. Metro. 
Nashville Bd. of Pub. Educ., — $.W.3d —, 2013 
Tenn. App. LEXIS 377 (Tenn. Ct. App. June 6, 
2018). 

Trial court erred in dismissing homeowners’ 
declaratory judgment action challenging an or- 
dinance because the enactment of the ordi- 
nance that rezoned the homeowners’ property 
and amended the zoning ordinance was a leg- 
islative act and was subject to judicial scrutiny 
through an action for declaratory judgment; the 
ordinance was a re-zoning ordinance, amended 
the existing zoning ordinance, and required 
changes in the official zoning map, and thus, it 
qualified as a legislative action. Brown v. 
Metro. Gov’t of Nashville, — S.W.3d —, 2013 
Tenn. App. LEXIS 412 (Tenn. Ct. App. June 21, 
2013). 

Could not proceed under the Declaratory 
Judgment Act because an allegation against 
the Tennessee State Election Commission 
(TSEC) pertaining to an unconstitutional stat- 
ute was a threshold requirement to remove or 
waive immunity, and the candidate did not 
make such an allegation but sought a declara- 
tion as to the TSEC’s duty to educate voters; 
accordingly, the chancery court lacked jurisdic- 
tion to hear his suit for declaratory judgment 
under the Act. Johnston v. Tenn. State Election 
Comm’n, — 8S.W.3d —, 2016 Tenn. App. LEXIS 
723 (Tenn. Ct. App. Sept. 27, 2016), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 49 
(Tenn. Jan. 19, 2017). 


4, Justiciability. 

Individual citizens who sought to vote by 
using municipal library photographic identifi- 
cation cards, but not the city which sought to 
enforce the citizens right to vote, demonstrated 
standing to challenge the constitutionality of 
the Tennessee Voter Identification Act, T.C.A. 
§ 2-7-112. City of Memphis v. Hargett, — 
S.W.3d —, 2013 Tenn. LEXIS 1101 (Tenn. Oct. 
17, 2013). 


29-14-102 


29-14-102. General power of courts. 
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NOTES TO DECISIONS 


ANALYSIS 
we Jurisdiction. 
13. Requisites. 
15. —Bona Fide Controversy. 
19. Character of Cases Entertained. 
21.5. —Declaratory judgment. 


28. —Constitutionality of Act. 
29. Relief Denied. 


2. Jurisdiction. 

Because an inmate’s territorial jurisdiction 
claims under T.C.A. § 29-14-101 and Tenn. 
Const. art. I, § 9, had been determined in the 
inmate’s previous habeas corpus proceeding, 
the inmate could not seek, under the guise of a 
T.C.A. § 29-14-102 declaratory judgment, to 
relitigate the issue. Ritchie v. Haslam, — 
S.W.3d —, 2011 Tenn. App. LEXIS 336 (Tenn. 
Ct. App. June 238, 2011). 

Chancery court did not err in denying the 
state’s motion to dismiss petitioner’s declara- 
tory judgment action pursuant to Tenn., R. Civ. 
P. 12.02(1) because the chancery court had 
subject matter jurisdiction over petitioner’s 
complaint for declaratory relief concerning the 
constitutionality of T.C.A. § 39-17- 
1307(b)(1)(B) as applied to him; at least in some 
cases and with some limitations, the chancery 
court has subject matter jurisdiction to rule 
upon declaratory judgment actions as they per- 
tain to the application of criminal sanctions to 
petitioners. Blackwell v. Haslam, — S.W.3d —, 
2012 Tenn. App. LEXIS 23 (Tenn. Ct. App. Jan. 
11, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 263 (Tenn. Apr. 11, 2012). 

In an action in which a husband’s children 
from a prior marriage contended that a wife’s 
last will was invalid because it breached a 
contract in which the wife and the husband 
agreed to make mutual wills, the trial court 
had subject matter jurisdiction because T.C.A. 
§ 16-16-201(a) provided the court with subject 
matter jurisdiction to probate wills, T.C.A. 
§ 32-4-109 provided the court with jurisdiction 
to hear will contests, T.C.A. § 29-14-102 pro- 
vided the court with jurisdiction to hear de- 
claratory judgment actions, and T.C.A. §§ 16- 
11-101 and 16-11-102(a) provided the court 
with jurisdiction to hear actions for breach of 
oral or written contracts. In re Estate of Brown, 
402 S.W.3d 193, 2013 Tenn. LEXIS 308 (Tenn. 
Mar. 22, 2018). 

Chancery court had jurisdiction over litiga- 
tion brought by the intestate heirs of the ben- 
eficiary of a trust challenging the validity of 
and distribution of assets from the trust. More- 
over, the dismissal of the challenges related 
only to the pleadings before the court. Goza v. 


SunTrust Bank, — S.W.3d —, 2015 Tenn. App. 
LEXIS 581 (Tenn. Ct. App. July 22, 2015), 
appeal denied, Goza v. SunTrust Bank, — 
S.W.3d —, 2016 Tenn. LEXIS 36 (Tenn. Jan. 14, 
2016). 

Chancery court erred in exercising subject 
matter jurisdiction over a bail bond company’s 
action for injunctive relief and declaratory 
judgment declaring proposed Local Rules of 
Practice and Procedure for Bail Bond Compa- 
nies unenforceable, unconstitutional, and in 
violation of the law because it did not have 
subject matter jurisdiction to entertain an ac- 
tion for declaratory or injunctive relief regard- 
ing the validity of local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 

Because a bail bond company’s underlying 
claim for injunctive relief regarding Local 
Rules of Practice and Procedure for Bail Bond 
Companies could not be brought in chancery 
court, the chancery court could not exercise 
subject matter jurisdiction over the declaratory 
judgment aspect of the case either; the courts 
should not assume that subject matter jurisdic- 
tion existed based on the fact that the issue was 
not addressed. Memphis Bonding Co. v. Crim. 
Court of Tenn. 30th Dist., 490 S.W.3d 458, 2015 
Tenn. App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 247 (Tenn. Mar. 22, 2016). 

Chancery court had subject matter jurisdic- 
tion over a proceeding, brought by ministers 
and citizens, for a declaratory judgment to 
determine the continuing validity of laws relat- 
ing to the issuance of marriage licenses because 
the ministers and the citizens were seeking a 
declaration of their respective rights. However, 
dismissal was appropriate because the parties 
lacked standing. Grant v. Anderson, — S.W.3d 
—, 2018 Tenn. App. LEXIS 285 (Tenn. Ct. App. 
May 22, 2018). 


13. Requisites. 


15. —Bona Fide Controversy. 

There are circumstances where a Tenn. R. 
Civ. P. 12.02(6) dismissal of a declaratory action 
is appropriate, for example, when the com- 
plaint fails to establish that a justiciable con- 
troversy exists, and if that is the case, dismissal 
is appropriate; if not, the trial court should 
delve into the merits of the declaratory judg- 
ment action and determine whether it is or is 
not more appropriate to issue a declaratory 
judgment on the controverted issue, even if the 
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declaration of rights is adverse to the plaintiff, 
for the end result is that a controversy is put to 
rest. Blackwell v. Haslam, — S.W.3d —, 2012 
Tenn. App. LEXIS 23 (Tenn. Ct. App. Jan. 11, 
2012), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 263 (Tenn. Apr. 11, 2012). 

Inmate was not entitled to a common-law 
writ of certiorari because the inmate did not 
pursue either of the available remedies during 
the time in which they were available, and the 
inmate had served the sentences for which the 
inmate sought declaratory relief under T.C.A. 
§ 29-14-102. Teal v. Crim. Court of Shelby 
County, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 390 (Tenn. Crim. App. June 138, 2012). 

Tennessee’s Declaratory Judgment Act, 
T.C.A. § 29-14-101 et seq., was not applicable 
because there was no dispute between parties 
with real and adverse interests in that the 
intended parents filed a joint petition along 
with the surrogate mother and her spouse as 
they all agreed that the intended parent was 
the mother of the children borne by the surro- 
gate mother. Simply put, there was no bona fide 
disagreement to resolve, nor was there a right 
for the intended parents to vindicate. In re 
AmadiA., — 8.W.3d —, 2015 Tenn. App. LEXIS 
251 (Tenn. Ct. App. Apr. 24, 2015). 


19. Character of Cases Entertained. 
Chancery court properly reformed a deed and 
declared a release was null and void on a 
motion for summary judgment because an in- 
denture trustee submitted clear and convincing 
evidence to establish that a mutual mistake 
had occurred and that the parties to a transac- 
tion had intended to encumber a different tract 
of land rather than the tract of land described 
in the deed. This evidence, along with the 
indenture trustee’s assertion that the depot re- 
mained due and had been released in error, was 
un-rebutted following the hearing. U.S. Bank 
Nat'l Ass’n v. Ingram, — 8.W.3d —, 2019 Tenn. 
App. LEXIS 196 (Tenn. Ct. App. Apr. 26, 2019). 
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21.5. —Declaratory judgment. 

Judgment for a seller on a buyer’s counter- 
claim for a declaratory judgment under T.C.A. 
§ 29-14-102 that the termination letters were 
not disclosed to the buyer, that the letters were 
delivered in an untimely and surreptitious 
manner, and that the seller in effect informed 
the buyer that there were no termination let- 
ters in a package was proper as the counter- 
claim did not state a claim since the trial court 
found that the seller provided the termination 
letters to the buyer and did not misrepresent 
their existence, even though the trial court did 
not separately rule on the declaratory relief 
request. Laundries, Inc. v. Coinmach Corp., — 
S.W.3d —, 2012 Tenn. App. LEXIS 181 (Tenn. 
Ct. App. Mar. 20, 2012). 


28. —Constitutionality of Act. 

Chancery court erred by granting the state’s 
motion under Tenn. R. Civ. P. 12.02(6) to dis- 
miss petitioner’s declaratory judgment action 
without an expressed declaration of the parties’ 
respective rights because petitioner alleged suf- 
ficient facts to demonstrate that an actual con- 
troversy concerning the application of T.C.A. 
§ 39-17-1307(b)(1)(B) to him existed. Blackwell 
v. Haslam, — S.W.38d —, 2012 Tenn. App. 
LEXIS 23 (Tenn. Ct. App. Jan. 11, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 263 
(Tenn. Apr. 11, 2012). 


29. Relief Denied. 

Defendant was not entitled to a declaratory 
judgment that T.C.A. § 40-23-116 was uncon- 
stitutional as applied due to defendant’s intel- 
lectual disability because the intellectual dis- 
ability issue had no effect on the statute’s 
constitutionality, so sovereign immunity barred 
the claim. Suttles v. State, — S.W.3d —, 2014 
Tenn. Crim. App. LEXIS 627 (Tenn. Crim. App. 
June 25, 2014), rehearing denied, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 730 (Tenn. Crim. 
App. July 8, 2014), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 1013 (Tenn. Nov. 21, 2014). 


29-14-103. Construction of statutes and written instruments. 


NOTES TO DECISIONS 


ANALYSIS 


4 Construction and Interpretation. 

3. —Scope Generally. 

5. Parties. 

6. Character of Cases Entertained. 

13. —Written Contracts. 

14. Relief Denied. 

19.  —Declaratory Judgment Action Against 
State. 


22. Pleadings And Procedure. 
1. Construction and Interpretation. 


3. —Scope Generally. 

Attorney was not entitled to a declaratory 
judgment because the attorney failed to estab- 
lish that an actual case or controversy existed, 
that the attorney had a real interest in the 
question to be decided, or that the attorney was 
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seeking to vindicate an existing right under 
then existing facts. Johnston v. Swing, — 
S.W.3d —, 2013 Tenn. App. LEXIS 476 (Tenn. 
Ct. App. July 26, 2013). 

Tennessee Department of Transportation did 
not have an affirmative duty to commence a 
declaratory judgment action to resolve an al- 
leged zoning controversy before it could law- 
fully deny an application for a permit to build 
outdoor advertising billboards. Thomas v. Tenn. 
DOT, — S.W.3d —, 2018 Tenn. App. LEXIS 527 
(Tenn. Ct. App. Aug. 12, 2013). 

Tennessee’s Declaratory Judgment Act, 
T.C.A. § 29-14-101 et seq., was not applicable 
because there was no dispute between parties 
with real and adverse interests in that the 
intended parents filed a joint petition along 
with the surrogate mother and her spouse as 
they all agreed that the intended parent was 
the mother of the children borne by the surro- 
gate mother. Simply put, there was no bona fide 
disagreement to resolve, nor was there a right 
for the intended parents to vindicate. In re 
Amadi A., — S.W.3d —, 2015 Tenn. App. LEXIS 
251 (Tenn. Ct. App. Apr. 24, 2015). 

Chancery court erred in exercising subject 
matter jurisdiction over a bail bond company’s 
action for injunctive relief and declaratory 
judgment declaring proposed Local Rules of 
Practice and Procedure for Bail Bond Compa- 
nies unenforceable, unconstitutional, and in 
violation of the law because it did not have 
subject matter jurisdiction to entertain an ac- 
tion for declaratory or injunctive relief regard- 
ing the validity of local rules of the criminal 
court. Memphis Bonding Co. v. Crim. Court of 
Tenn. 30th Dist., 490 S.W.3d 458, 2015 Tenn. 
App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
247 (Tenn. Mar. 22, 2016). 

Because a bail bond company’s underlying 
claim for injunctive relief regarding Local 
Rules of Practice and Procedure for Bail Bond 
Companies could not be brought in chancery 
court, the chancery court could not exercise 
subject matter jurisdiction over the declaratory 
judgment aspect of the case either; the courts 
should not assume that subject matter jurisdic- 
tion existed based on the fact that the issue was 
not addressed. Memphis Bonding Co. v. Crim. 
Court of Tenn. 30th Dist., 490 S.W.3d 458, 2015 
Tenn. App. LEXIS 930 (Tenn. Ct. App. Nov. 25, 
2015), appeal denied, — S.W.3d —, 2016 Tenn. 
LEXIS 247 (Tenn. Mar. 22, 2016). 


5. Parties. 

Plaintiffs subjected to holds by Immigration 
and Custom Enforcement (ICE) had standing 
to seek a declaration that an agreement depu- 
tizing local officers under 8 U.S.C. § 13857(g) 
violated a city charter as the threat of repeated 
ICE holds of both plaintiffs presented the ac- 
tual case or controversy required by T.C.A. 
29-14-103. Renteria-Villegas v. Metro. Gov’t of 
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Nashville & Davidson County, 796 F. Supp. 2d 
900, 2011 U.S. Dist. LEXIS 66081 (M.D. Tenn. 
June 21, 2011). 

Individual citizens who sought to vote by 
using municipal library photographic identifi- 
cation cards, but not the city which sought to 
enforce the citizens right to vote, demonstrated 
standing to challenge the constitutionality of 
the Tennessee Voter Identification Act, T.C.A. 
§ 2-7-112. City of Memphis v. Hargett, — 
S.W.3d —, 2013 Tenn. LEXIS 1101 (Tenn. Oct. 
17, 2013). 

Residents lacked standing to bring a declara- 
tory judgment action challenging a lease be- 
tween the State and an applicant which was 
granted a variance to operate an outdoor shoot- 
ing range; the residents’ injury would not be 
redressed by a determination of the lease’s 
validity because the residents were not parties 
to the lease and the residents were not third- 
party beneficiaries under the lease. Kruger v. 
State, — S.W.3d —, 2013 Tenn. App. LEXIS 146 
(Tenn. Ct. App. Feb. 28, 2013). 

Organization had standing to challenge the 
validity of a resolution renaming an historic 
public park because the allegations in the com- 
plaint regarding the city’s close involvement 
with the organization in the design and instal- 
lation of a park name marker led to a reason- 
able inference that the city conferred on the 
organization a special interest in the park 
name; the renaming of a park by resolution 
rather than ordinance could have deprived the 
organization of the opportunity to oppose it. 
Hayes v. City of Memphis, — S.W.3d —, 2015 
Tenn. App. LEXIS 672 (Tenn. Ct. App. Aug. 21, 
2015). 

Organization did not have standing to chal- 
lenge the validity of a resolution renaming 
historic public parks because the city did not 
take any action to encourage the organization’s 
efforts that could be construed as conferring a 
special interest in preservation of the park 
names; because the general public was invited 
to comment during the meetings, the organiza- 
tion did not suffer any specialized injury not 
common to all other citizens by its participation 
in the meetings. Hayes v. City of Memphis, — 
S.W.3d —, 2015 Tenn. App. LEXIS 672 (Tenn. 
Ct. App. Aug. 21, 2015). 

Organization did not have standing to chal- 
lenge on behalf of individuals or its other mem- 
bers the validity of a resolution renaming his- 
toric public parks because the complaint did 
not allege a distinct and palpable injury. Hayes 
v. City of Memphis, — S.W.3d —, 2015 Tenn. 
App. LEXIS 672 (Tenn. Ct. App. Aug. 21, 2015). 

Organization did not have standing to chal- 
lenge the validity of a resolution renaming 
historic public parks because the alleged inju- 
ries were not sufficient to constitute a distinct 
and palpable injury; the complaint did not 
allege that the organization contributed to the 
purchase and installation of a park name 
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marker. Hayes v. City of Memphis, — S.W.3d 
—, 2015 Tenn. App. LEXIS 672 (Tenn. Ct. App. 
Aug. 21, 2015). 

Descendants did not have standing to chal- 
lenge the validity of a resolution renaming 
historic public parks because the descendants 
had not alleged any concrete injury as a result 
of a park’s renaming or the city’s method for 
doing so. there was no injury inherent in the 
renaming of a park dedicated to an individual’s 
relative. Hayes v. City of Memphis, — S.W.3d 
—, 2015 Tenn. App. LEXIS 672 (Tenn. Ct. App. 
Aug. 21, 2015). 

Dismissal of a declaratory judgment action 
for lack of standing was appropriate because 
property owners and attorneys who repre- 
sented property owners in forfeiture proceed- 
ings lacked standing to bring a claim for de- 
claratory relief partially centered on a footnote 
to an order entered on a petition for reconsid- 
eration in a civil forfeiture case as they were 
not parties to the forfeiture proceeding in which 
the order was entered. Heredia v. Gibbons, — 
S.W.3d —, 2019 Tenn. App. LEXIS 351 (Tenn. 
Ct. App. July 17, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 576 (Tenn. Dec. 4, 
2019). 


6. Character of Cases Entertained. 

Requests for declaratory and mandamus re- 
lief were proper ways for plaintiffs to challenge 
the judge’s refusal, under the local rule, to 
release the requested recordings, but for either 
form of relief to be appropriate, the local rule 
had to conflict with the statute; the judge’s 
decision did not violate the statute and the 
claims were properly dismissed. Reguli v. Guf- 
fee, — S.W.3d —, 2016 Tenn. App. LEXIS 810 
(Tenn. Ct. App. Oct. 28, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 123 (Tenn. Feb. 
16, 2017). 


13. —Written Contracts. 

Trial court properly found that a justiciable 
issue existed and granted a declaratory judg- 
ment because a city was entitled to have an 
agreed order enforced as any other contract, 
and its seeking a declaratory judgment regard- 
ing interpretation and enforcement of the order 
was entirely proper; pursuant to the express 
terms of the parties’ agreed order, they waived 
any rights to further appeal or administrative 
remedy before the city board of appeals and 
adjustments. City of Gatlinburg v. Kaplow, — 
S.W.3d —, 2014 Tenn. App. LEXIS 305 (Tenn. 
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Ct. App. May 27, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 886 (Tenn. Oct. 
22, 2014). 

Trial court did not issue an advisory opinion 
in determining the extent of an insurer’s duties 
under an insurance policy where although the 
underlying suit against the insured was not 
final, the insured’s liability under the TCPA 
had been determined and the only remaining 
issues was damage. Allstate Ins. Co. v. Kaigler 
& Assocs., —S.W.3d —, 2017 Tenn. App. LEXIS 
595 (Tenn. Ct. App. Aug. 31, 2017). 


14. Relief Denied. 


19. —Declaratory Judgment Action 
Against State. 

Even if the inmates had sufficiently alleged 
that the protocol was unconstitutional as ap- 
plied to one or more of them or that one or more 
individuals may cause the protocol to be carried 
out in an unconstitutional manner in the fu- 
ture, the claims were hypothetical and specu- 
lative and did not constitute a justiciable con- 
troversy under the Declaratory Judgments Act. 
West v. Schofield, 460 S.W.3d 113, 2015 Tenn. 


LEXIS 178 (Tenn. Mar. 10, 2015). 


22. Pleadings And Procedure. 

Dismissal of a complaint by a borrower, who 
sought to enjoin several banks and a corpora- 
tion from pursuing any further judicial or non- 
judicial foreclosure action against the borrower, 
was appropriate because the borrower failed to 
adequately plead a claim for declaratory relief 
as there was no justiciable controversy over the 
parties’ statutory rights and obligations. More- 
over, absent an allegation by the borrower of 
actual damages, a declaratory judgment would 
have been purely theoretical. Crockett v. Mut. 
of Omaha, — 8.W.3d —, 2015 Tenn. App. LEXIS 
630 (Tenn. Ct. App. July 30, 2015). 

When ministers and citizens brought a pro- 
ceeding for a declaratory judgment to deter- 
mine the continuing validity of laws relating to 
the issuance of marriage licenses, dismissal of 
the complaint was appropriate because the 
ministers and citizens lacked standing as the 
ministers had no real interest for purposes of 
standing, in that their challenge stemmed from 
a hypothetical scenario pertaining to the issu- 
ance of marriage licenses, while the citizens’ 
alleged injuries were shared by the public at 
large. Grant v. Anderson, — S.W.3d —, 2018 
Tenn. App. LEXIS 285 (Tenn. Ct. App. May 22, 
2018). 
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29-14-106. Enumeration of powers not a restriction. 


NOTES TO DECISIONS 


1. Pleadings And Procedure. 

Dismissal of a complaint by a borrower, who 
sought to enjoin several banks and a corpora- 
tion from pursuing any further judicial or non- 
judicial foreclosure action against the borrower, 
was appropriate because the borrower failed to 
adequately plead a claim for declaratory relief 


29-14-107. Parties to proceedings. 


as there was no justiciable controversy over the 
parties’ statutory rights and obligations. More- 
over, absent an allegation by the borrower of 
actual damages, a declaratory judgment would 
have been purely theoretical. Crockett v. Mut. 
of Omaha, — S.W.3d —, 2015 Tenn. App. LEXIS 
630 (Tenn. Ct. App. July 30, 2015). 


NOTES TO DECISIONS 


ANALYSIS 


1 Necessity. 

2 —Generally. 

3. —Attorney General as Party. 
4 —State Officials. 

1 Nonjoinder. 

1 Notification. 


1. Necessity. 

Trial court erred in denying a lessee’s motion 
to intervene and that it was a necessary party 
because, although the trial court denied the 
lessee’s motion on the basis of prior suit pend- 
ing and the intervention rules, it did not ad- 
dress the lessee’s argument that it was a nec- 
essary party, and, until the trial court ruled on 
the lessee’s argument, that issue was not ripe 
for review. Dialysis Clinic, Inc. v. Medley, — 
S.W.3d —, 2019 Tenn. App. LEXIS 245 (Tenn. 
Ct. App. May 20, 2019). 


2. —Generally. 

Mandatory nature of liability insurance or 
other proof of financial responsibility renders 
the interest of an injured motorist sufficiently 
direct so as to make that motorist a necessary 
party to a declaratory judgment action on the 
issue of coverage between a defendant tortfea- 
sor and the tortfeasor’s insurer. Tenn. Farmers 
Mut. Ins. Co. v. Debruce, 586 S.W.3d 901, 2018 
Tenn. App. LEXIS 457 (Tenn. Ct. App. Aug. 9, 
2018), rev'd, Tenn. Farmers Mut. Ins. Co. v. 
DeBruce, 586 S.W.3d 901, 2019 Tenn. LEXIS 
452 (Tenn. Oct. 16, 2019). 

Tennessee’s Declaratory Judgments Act re- 
quires the joinder of all parties who have or 
claim any interest which would be affected by 
the declaration; this is a qualification indepen- 
dent from whether a party has material evi- 
dence to contribute. Tenn. Farmers Mut. Ins. 
Co. v. Debruce, 586 S.W.3d 901, 2018 Tenn. 
App. LEXIS 457 (Tenn. Ct. App. Aug. 9, 2018), 
rev'd, Tenn. Farmers Mut. Ins. Co. v. DeBruce, 
586 S.W.3d 901, 2019 Tenn. LEXIS 452 (Tenn. 
Oct. 16, 2019). 


3. —Attorney General as Party. 

Defendant waived his claim that the statute 
was unconstitutional because he failed to prop- 
erly mount a constitutional challenge; defen- 
dant was not subjected to additional criminal 
penalties without a hearing because the regis- 
try requirement was nonpunitive, and he had 
sufficient time to notify the Attorney General of 
a constitutional challenge and properly present 
it to the trial court, yet he failed to do so. State 
v. James, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 688 (Tenn. Crim. App. July 15, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
915 (Tenn. Oct. 29, 2014). 

Trial court did not err in requiring a fathor to 
post a $2,500 bond because he waived the 
issues presented on appeal, including his con- 
stitutional challenge to the bond statute by 
failing to present them to the trial court, the 
challenged statute was not so obviously uncon- 
stitutional on its face as to obviate the necessity 
for any discussion, and the father failed to 
notify the Tennessee Attorney General of his 
challenge. Lee v. Eskridge, — S.W.3d —, 2016 
Tenn. App. LEXIS 145 (Tenn. Ct. App. Feb. 26, 
2016). 

Tennessee Attorney General was not a neces- 
sary party to a declaratory action to quiet title 
filed in chancery court because despite clear 
knowledge of the litigation in probate court the 
attorney general apparently decided not to 
move to intervene in that action directly involv- 
ing the unnamed trust, the chancery court 
action did not involve a charitable gift or a 
discretionary charitable gift, as it was an action 
among neighboring landowners and neither the 
unnamed trust nor the trustee was a party to 
the action. Bakersouth, LLC v. Green Hills 
Mall Trg, LLC, — S.W.3d —, 2020 Tenn. App. 
LEXIS 22 (Tenn. Ct. App. Jan. 23, 2020). 

If a former patient intended to challenge the 
constitutionality of the pre-suit notice require- 
ment for a health care liability action, the 
patient was required to serve the Tennessee 
Attorney General with a copy of the patient’s 
petition. Because the record indicated that the 
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patient did not give the Attorney General of 
Tennessee a copy of the petition, the patient 
was precluded from challenging the constitu- 
tionality of the pre-suit notice statute on ap- 
peal. Cobble v. Erlanger Hosp., — S.W.3d —, 
2020 Tenn. App. LEXIS 201 (Tenn. Ct. App. Apr. 
30, 2020), appeal denied, — S.W.38d —, 2020 
Tenn. LEXIS 434 (Tenn. July 17, 2020). 


4. —State Officials. 

Although the Attorney General of Tennessee 
did not move for dismissal when a county clerk 
brought a motion to dismiss the complaint by 
ministers and citizens, it was also appropriate 
for the appellate court to dismiss any claims 
against the Attorney General because the At- 
torney General was not a necessary party to the 
action. Grant v. Anderson, — S.W.3d —, 2018 
Tenn. App. LEXIS 285 (Tenn. Ct. App. May 22, 
2018). 


10. Nonjoinder. 

Trial court did not err by determining that 
the other landowners holding title to real prop- 
erty annexed by the challenged ordinances 
were indispensable parties, and therefore it did 
not err by dismissing the landowner’s declara- 
tory judgment action for lack of subject matter 
jurisdiction due to non-joinder of indispensable 
parties, because the omission of other affected 
landowners would expose the city to repeated 
lawsuits with risk of inconsistent obligations. 
Largen v. City of Harriman, — 8.W.3d —, 2018 
Tenn. App. LEXIS 401 (Tenn. Ct. App. July 17, 
2018). 

Driver, as an injured plaintiff, had a suffi- 
ciently direct interest in a declaratory judg- 
ment action between an insurer and an in- 
sureds so as to render her an indispensable 
party under the Declaratory Judgment Act, and 
thus, the trial court maintained no subject 
matter jurisdiction to render a declaratory 
judgment in her absence; the driver’s impact on 
the outcome of the action was irrelevant as to 
whether the trial court had subject matter 
jurisdiction when the suit was initially filed. 
Tenn. Farmers Mut. Ins. Co. v. Debruce, 586 
S.W.3d 901, 2018 Tenn. App. LEXIS 457 (Tenn. 
Ct. App. Aug. 9, 2018), rev’d, Tenn. Farmers 
Mut. Ins. Co. v. DeBruce, 586 S.W.3d 901, 2019 
Tenn. LEXIS 452 (Tenn. Oct. 16, 2019). 

Because the trial court did not have subject 
matter jurisdiction to enter a declaratory judg- 
ment in a driver’s absence, it also did not have 
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subject matter jurisdiction to subsequently rule 
on her petition to set aside the judgment en- 
tered against an insured. Tenn. Farmers Mut. 
Ins. Co. v. Debruce, 586 S.W.3d 901, 2018 Tenn. 
App. LEXIS 457 (Tenn. Ct. App. Aug. 9, 2018), 
rev d, Tenn. Farmers Mut. Ins. Co. v. DeBruce, 
586 S.W.3d 901, 2019 Tenn. LEXIS 452 (Tenn. 
Oct. 16, 2019). 

Trial court did not have subject matter juris- 
diction to consider a landowner’s contest of an 
ordinance abandoning an alley adjacent to the 
landowner’s property because, whether the suit 
was properly a declaratory judgment action or 
a petition for a writ of certiorari, (1) no abuse of 
discretion was shown, and (2) the landowner 
failed to join indispensable parties by not join- 
ing owners of land adjacent to the alley, as 
invalidating the ordinance affected these land- 
owners, and the landowner’s claim that the 
ordinance was void or that the other landown- 
ers’ interests were represented by a party did 
not excuse joinder. Little v. City of Chatta- 
nooga, — S.W.3d —, 2019 Tenn. App. LEXIS 
140 (Tenn. Ct. App. Mar. 21, 2019). 


18. Notification. 

Father’s constitutional challenge to the ap- 
plication of T.C.A. § 36-6-106(a) was waived for 
consideration on appeal, because the issue was 
not presented to or decided by the juvenile 
court and the Office of the Attorney General 
was not notified. In re Cannon H., — S.W.3d —, 
2016 Tenn. App. LEXIS 749 (Tenn. Ct. App. Oct. 
5, 2016), appeal denied, — S.W.3d —, 2017 
Tenn. LEXIS 135 (Tenn. Feb. 21, 2017); In re 
Piper H., — S.W.3d —, 2016 Tenn. App. LEXIS 
750 (Tenn. Ct. App. Oct. 5, 2016), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 142 
(Tenn. Feb. 21, 2017). 

Constitutional validity of the statutes creat- 
ing the Workers’ Compensation Appeals Board 
was not drawn in question until the claimant 
had the opportunity to present his constitu- 
tional challenge before a judicial court because 
the Appeals Board, as an administrative tribu- 
nal, did not have the authority to determine the 
facial constitutionality of a statute; thus, the 
claimant satisfied the notice requirement for 
his constitutional challenges, and did not waive 
his right to bring those constitutional chal- 
lenges. Pope v. Nebco of Cleveland, Inc., 585 
S.W.3d 874, 2018 Tenn. LEXIS 146 (Tenn. Jan. 
16, 2018), affd, 585 S.W.3d 874, 2018 Tenn. 
LEXIS 145 (Tenn. Jan. 16, 2018). 


NOTES TO DECISIONS 


ANALYSIS 


3. Justiciable Controversy. 
4, Jurisdiction. 


3. Justiciable Controversy. 

Trial court properly found that a justiciable 
issue existed and granted a declaratory judg- 
ment because a city was entitled to have an 


29-15-123 


agreed order enforced as any other contract, 
and its seeking a declaratory judgment regard- 
ing interpretation and enforcement of the order 
was entirely proper; pursuant to the express 
terms of the parties’ agreed order, they waived 
any rights to further appeal or administrative 
remedy before the city board of appeals and 
adjustments. City of Gatlinburg v. Kaplow, — 
S.W.3d —, 2014 Tenn. App. LEXIS 305 (Tenn. 
Ct. App. May 27, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 886 (Tenn. Oct. 
22, 2014). 

Even if the inmates had sufficiently alleged 
that the protocol was unconstitutional as ap- 
plied to one or more of them or that one or more 
individuals may cause the protocol to be carried 
out in an unconstitutional manner in the fu- 
ture, the claims were hypothetical and specu- 
lative and did not constitute a justiciable con- 
troversy under the Declaratory Judgments Act. 
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West v. Schofield, 460 S.W.3d 113, 2015 Tenn. 
LEXIS 178 (Tenn. Mar. 10, 2015). 


4. Jurisdiction. 

Trial court did not have subject matter juris- 
diction to consider a landowner’s contest of an 
ordinance abandoning an alley adjacent to the 
landowner’s property because, whether the suit 
was properly a declaratory judgment action or 
a petition for a writ of certiorari, (1) no abuse of 
discretion was shown, and (2) the landowner 
failed to join indispensable parties by not join- 
ing owners of land adjacent to the alley, as 
invalidating the ordinance affected these land- 
owners, and the landowner’s claim that the 
ordinance was void or that the other landown- 
ers’ interests were represented by a party did 
not excuse joinder. Little v. City of Chatta- 
nooga, — 8S.W.3d —, 2019 Tenn. App. LEXIS 
140 (Tenn. Ct. App. Mar. 21, 2019). 


CHAPTER 15 
EJECTMENT 


29-15-123. Improvements setoff. 


NOTES TO DECISIONS 


1. Improvements Covered — Extent of 
Recovery. 

If an owner of an estate stands by and allows 
another, acting in good faith and without notice 
to the title, to place improvements on the real 
estate, which add permanent value to the es- 


tate, such improvements will constitute a lien 
on the real estate. Rogers v. Davis, 150 S.W.3d 
158, 2004 Tenn. App. LEXIS 335 (Tenn. Ct. 
App. 2004), appeal denied, — S.W.3d —, 2004 
Tenn. LEXIS 943 (Tenn. Nov. 8, 2004). 


CHAPTER 16 
EMINENT DOMAIN 


Part 1. General Provisions 


Section 

29-16-107. 
29-16-114. 
29-16-124. 
29-16-127. 


(Transferred. | 
(Transferred. ] 
Limitation of owners’ actions. 
(Transferred. | 


Part 2. Determination of Damages 


29-16-201. 
29-16-202. 
29-16-203. 


Writ of inquiry of damages. 
Elements of damages. 


Determining appraised value of property damaged by governmental entity. 
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29-16-115 


PART 1 
GENERAL PROVISIONS 


29-16-101. Power for internal improvements. 


NOTES TO DECISIONS 


5. Construction and Interpretation. 

In a case arising out of the alleged wrongful 
seizure of plaintiffs personal property, mainly 
cars and trailers, which were removed from his 
residence, plaintiffs inverse condemnation 
claim failed as a matter of law because the 
eminent domain and inverse condemnation 


statutory schemes only provide a remedy for 
the taking of real property. Olivier v. City of 
Clarksville, — S.W3d —, 2017 Tenn. App. 
LEXIS 490 (Tenn. Ct. App. July 21, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
776 (Tenn. Nov. 16, 2017). 


29-16-103. Property of corporations. 


Cited: 
Metro. Gov’t of Nashville v. Brown, — S.W.3d 


29-16-107. [Transferred. | 


Compiler’s Notes. 

Former § 29-16-107 (Code 1858, §§ 1330, 
1331; Shan., §§ 1849, 1850; Code 1982, 
8§ 3114, 3115; T.C.A. (orig. ed.), § 23-1407), 


29-16-114. [Transferred.] 


Compiler’s Notes. 

Former § 29-16-114 (Code 1858, § 1338; 
Shan., § 1857; Code 1932, § 3122; Acts 1951, 
ch. 176, § 1; 1957, ch. 398, § 1; 1967, ch. 305, 
Sel; 1970, ch. 482,.§ 1; 1972, chi 463, § 1; 


29-16-115. Return of jury’s report. 


—, 2009 Tenn. App. LEXIS 896 (Tenn. Ct. App. 
Dec. 30, 2009). 


concerning writ of inquiry of damages, was 
transferred to § 29-16-202 by Acts 2014, ch. 
927, § 3, effective May 16, 2014. 


T.C.A. (orig. ed.), § 23-1414; Acts 2006, ch. 863, 
§ 19), concerning elements of damages, was 
transferred to § 29-16-203 by Acts 2014, ch. 
927, § 4, effective May 16, 2014. 


NOTES TO DECISIONS 


ANALYSIS 


i8 Admissibility. 
3. Qualifications. 


2. Admissibility. 

While Tennessee has not adopted a national 
standard of care in medical malpractice (now 
health care liability) cases, as any change in the 
locality rule must come from the legislature, 
not the judiciary, Tennessee courts recognizes 
that, in many instances, the national standard 
is representative of the local standard. A num- 
ber of medical experts have testified in Tennes- 
see cases that there is either a uniform national 
standard of care or a standard pertinent to a 
broad geographic area applicable to medical 
care providers. Shipley v. Williams, 350 S.W.3d 
527, 2011 Tenn. LEXIS 749 (Tenn. Aug. 11, 


2011), rehearing denied, — S.W.3d —, 2011 
Tenn. LEXIS 882 (Tenn. Sept. 8, 2011). 
Proffered medical expert is not required to 
demonstrate firsthand and direct knowledge of 
a medical community and the appropriate stan- 
dard of medical care there in order to qualify as 
competent to testify in a medical malpractice 
(now health care liability) case; a proffered 
expert may educate himself or herself on the 
characteristics of a medical community in order 
to provide competent testimony in a variety of 
ways, including but not limited to reading ref- 
erence materials on pertinent statistical infor- 
mation such as community and/or hospital size 
and the number and type of medical facilities in 
the area, conversing with other medical provid- 
ers in the pertinent community or a neighbor- 
ing or similar one, visiting the community or 
hospital where the defendant practices, or 


29-16-121 


other means. The Supreme Court of Tennessee 
expressly rejects the personal, firsthand, direct 
knowledge standard formulated by the Tennes- 
see Court of Appeals in Eckler and Allen. 
Shipley v. Williams, 350 S.W.3d 527, 2011 Tenn. 
LEXIS 749 (Tenn. Aug. 11, 2011), rehearing 
denied, — S.W.3d —, 2011 Tenn. LEXIS 882 
(Tenn. Sept. 8, 2011). 

Trial court’s decision to accept or disqualify 
an expert medical witness is reviewed under 
the abuse of discretion standard, and a trial 
court abuses its discretion when it disqualifies 
a witness who meets the competency require- 
ments of T.C.A. § 29-26-115(b) and excludes 
testimony that meets the requirements of Tenn. 
R. Evid. 702 and 703. Tennessee continues to 
follow the majority rule and apply the abuse of 
discretion standard to decisions regarding the 


29-16-121. Preliminary surveys. 
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admissibility of evidence. Shipley v. Williams, 
350 S.W.3d 527, 2011 Tenn. LEXIS 749 (Tenn. 
Aug. 11, 2011), rehearing denied, — S.W.3d —, 
2011 Tenn. LEXIS 882 (Tenn. Sept. 8, 2011). 


3. Qualifications. 

T.C.A. § 29-26-115(a) and (b) serve two dis- 
tinct purposes. Subsection (a) provides the ele- 
ments that must be proven in a medical negli- 
gence action, and subsection (b) prescribes who 
is competent to testify to satisfy the require- 
ments of subsection (a). Therefore, when deter- 
mining whether a witness is competent to tes- 
tify, the trial court should look to subsection (b), 
not subsection (a). Shipley v. Williams, 350 
S.W.3d 527, 2011 Tenn. LEXIS 749 (Tenn. Aug. 
11, 2011), rehearing denied, — S.W.3d —, 2011 
Tenn. LEXIS 882 (Tenn. Sept. 8, 2011). 


NOTES TO DECISIONS 


18. Extension. 

In a health care liability, plaintiffs complaint 
filed on May 6, 2019, was timely because pre- 
suit notice was provided to the hospital, 
thereby extending by 120 days the statute of 
limitations applicable to it; and the statute of 


limitations began to run on the date of the 
patient’s death, January 12, 2018. Ultsch v. 
HTI Mem. Hosp. Corp., — S.W.3d —, 2021 
Tenn. App. LEXIS 186 (Tenn. Ct. App. Apr. 1, 
2021). 


29-16-123. Action initiated by owner. 


NOTES TO DECISIONS 


ANALYSIS 
Ly Construction and Interpretation. 
3. — Taking” — What Constitutes. 
10. Taking Without Condemnation — Legal- 
ity. 


12. —Estate Taken. 

25. Procedure. 

26. —Pleading. 

30. —Statute of Limitations. 


1. Construction and Interpretation. 


3. —“Taking” — What Constitutes. 

City had taken no action with regard to the 
drainage infrastructure on the company’s prop- 
erty other than approving the construction; 
simply approving a construction plat was not 
tantamount to a purposeful and intentional act 
such that the city should be responsible for the 
company’s damages under an inverse condem- 
nation claim. Riverland, LLC v. City of Jackson, 
— 8.W.3d —, 2018 Tenn. App. LEXIS 658 
(Tenn. Ct. App. Nov. 9, 2018). 


10. Taking Without Condemnation — Le- 
gality. 

Owners stated an inverse condemnation 
claim by alleging that: (1) a planning commis- 
sion denied their subdivision plat approval re- 
quest based on the possible use of the property 
for a future highway right of way, but had no 
plans to begin construction or condemnation 
proceedings; (2) the planning commission inter- 
fered with the common and necessary use of the 
property, which was specifically allowed under 
the zoning ordinance; and (3) the denial of the 
plat constituted such a burdensome restriction 
on the use of the property that the county had 
taken the property and had to compensate the 
owners under the Takings Clause of the Ten- 
nessee Constitution and this section. Phillips v. 
Montgomery County, — S.W.3d —, 2013 Tenn. 
App. LEXIS 435 (Tenn. Ct. App. June 28, 2013), 
rev'd, 442 S.W.3d 233, 2014 Tenn. LEXIS 612 
(Tenn. Aug. 18, 2014). 

Because Tenn. Const. Art. I, § 21 included 
regulatory takings, property owners’ complaint 
alleging that the denial of their subdivision plat 
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constituted a regulatory taking was sufficient 


to state a regulatory takings claim. Phillips v- 


Montgomery County, 442 S.W.3d 233, 2014 
Tenn. LEXIS 612 (Tenn. Aug. 18, 2014). 


12. —Estate Taken. 

Subdivision homeowner’s association was en- 
titled to just compensation from a city, pursu- 
ant to the Tennessee inverse condemnation 
statute, when the city acquired from the subdi- 
vision’s developers property rights in a portion 
of the subdivision’s open space because the 
association had an equitable interest in the 
open space, pursuant to a declaration of protec- 
tive covenants, conditions, and restrictions, 
when it was sold to the city. Willowmet Home- 
owners Ass'n vy. City of Brentwood, — S.W.3d —, 
2013 Tenn. App. LEXIS 336 (Tenn. Ct. App. 
May 16, 2013). 


25. Procedure. 

Trial court erred in granting defendant’s 
Tenn. R. Civ. P. 12.02(6) motion to dismiss 
plaintiff property owner’s suit alleging a that 
their property was taken by nuisance-type ac- 
tivity because, although the statute of limita- 
tions under T.C.A. § 29-16-124 had expired for 
the filing of an inverse condemnation proceed- 
ing, T.C.A. § 29-16-123(a) afforded the prop- 
erty owners two distinct actions: an action for 
inverse condemnation or an action for damages 
resulting from trespass to real property. Wind- 
row v. Middle Tenn. Elec. Mbrshp. Corp., 376 
S.W.3d 733, 2012 Tenn. App. LEXIS 143 (Tenn. 
Ct. App. Mar. 1, 2012). 


26. —Pleading. 

When a city enacted an ordinance imposing a 
temporary moratorium on development of land 
within a 250 foot corridor abutting land owned 
by a developer, a trial court erred in dismissing 
the developer’s inverse condemnation and 
wrongful taking claims because the developer 
pleaded sufficient factual allegations to be ana- 
lyzed under the Penn Central standards to 
determine whether the moratorium constituted 
a regulatory taking of the developer’s property. 
Durrett Inv. Co. v. City of Clarksville, —S.W.3d 


29-16-124 


—, 2013 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
Feb. 15, 2013). 

Arrestee failed to allege essential elements of 
a claim of inverse condemnation because the 
arrestee merely alleged the taking of the ar- 
restee’s automobile during the time when police 
Officers searched and seized it. Therefore, the 
arrestee alleged, at most, an occasional inter- 
ference with personal property, resulting in no 
loss of market value. Olivier v. City of Clarks- 
ville, — S.W.3d —, 2017 Tenn. App. LEXIS 564 
(Tenn. Ct. App. Aug. 17, 2017). 


30. —Statute of Limitations. 

Grant of summary judgment in favor of the 
condemning authority in a condemnation ac- 
tion was inappropriate pursuant to T.C.A. 
§ 29-16-124 because the conversations at issue 
did not satisfy the requirement that the land 
actually be taken possession of, and the work of 
the proposed internal improvement begun, be- 
fore the 12-month period for the landowner to 
initiate suit. Lucas v. City of Waverly, —S.W.3d 
—, 2011 Tenn. App. LEXIS 480 (Tenn. Ct. App. 
Aug. 31, 2011). 

Plaintiffs’ suit against a county and a school 
board was properly dismissed, as it was filed 
over a year after they knew they had suffered 
permanent injury to their property, so that 
their inverse condemnation was time-barred 
under T.C.A. § 29-16-124; and as plaintiffs 
knew the damage was permanent, they could 
not recover under their temporary nuisance 
claim. Loveday v. Blount County, — S.W.3d —, 
2012 Tenn. App. LEXIS 486 (Tenn. Ct. App. 
July 9, 2012). 

Landowner’s complaint against a utility dis- 
trict was time-barred because (1) the gravamen 
of the complaint was for inverse condemnation, 
and (2) the complaint was not filed within one 
year of the date on which the landowner re- 
quested that the utility district’s work on the 
landowner’s property cease, and the complaint 
did not adequately allege a recurring cause of 
action, since the injury alleged was permanent, 
based on the installation of a water line. Parish 
v. Smith Util. Dist., — S.W.3d —, 2018 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. Feb. 28, 2017). 


29-16-124. Limitation of owners’ actions. 


All actions that could be brought under § 29-16-123(a), regardless of the 
cause of action or remedy sought, including actions for trespass or nuisance, 
shall be commenced within twelve (12) months after the land has been actually 
taken possession of, and the work of the proposed internal improvement 
begun; saving, however, to unknown owners and nonresidents, twelve (12) 
months after actual knowledge of such occupation, not exceeding three (3) 
years, and saving to persons under the disabilities of infancy and unsoundness 
of mind, twelve (12) months after such disability is removed, but not exceeding 


ten (10) years. 


29-16-124 


History. 

Code 1858, § 1348 (deriv. Acts 1849-1850, ch. 
72, § 9; 1855-1856, ch. 182, §§ 10, 11); Shan., 
§ 1867; mod. Code 1932, § 3132; T.C.A. (orig. 
ed.), § 23-1424; Acts 2015, ch. 275, § 1. 


Amendments. 
The 2015 amendment substituted “All ac- 
tions that could be brought under § 29-16- 
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123(a), regardless of the cause of action or 
remedy sought, including actions for trespass 
or nuisance, shall be commenced” for “The 
owners of land shall, in such cases, commence 
proceedings” at the beginning of the first sen- 
tence. 


Effective Dates. 
Acts 2015, ch. 275, § 2. July 1, 2015. 


NOTES TO DECISIONS 


ANALYSIS 


2: Scope of Section. 

11. Accrual of Action. 

14. Procedure. 

18. —Statute of Limitations. 


2. Scope of Section. 

Arrestee’s inverse condemnation claim was 
barred by the applicable statute of limitations 
because the alleged taking of the arrestee’s 
automobile during the time when police officers 
searched and seized it occurred more than a 
year before the arrestee filed suit against a city 
and a group of police officers. Olivier v. City of 
Clarksville, — S.W.3d —, 2017 Tenn. App. 
LEXIS 564 (Tenn. Ct. App. Aug. 17, 2017). 


11. Accrual of Action. 

Homeowner’s inverse condemnation claim 
against a city was barred by the statute of 
limitations because the limitations period com- 
menced when the owner acquired the property, 
instead of when the demolition of the property 
occurred, as the owner acquired the property 
with inquiry notice that the city had already 
obtained a demolition order. If the owner de- 
sired to retain the property free from any 
threatened demolition, it was incumbent upon 
the owner to take actions to set aside the 
demolition order or to pursue other appropriate 
relief. Bobo v. City of Jackson, 511 S.W.3d 14, 
2015 Tenn. App. LEXIS 952 (Tenn. Ct. App. 
Dec. 4, 2015), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 277 (Tenn. Apr. 7, 2016). 

Landowner’s complaint against a utility dis- 
trict was time-barred because (1) the gravamen 
of the complaint was for inverse condemnation, 
and (2) the complaint was not filed within one 
year of the date on which the landowner re- 
quested that the utility district’s work on the 
landowner’s property cease, and the complaint 
did not adequately allege a recurring cause of 
action, since the injury alleged was permanent, 
based on the installation of a water line. Parish 
v. Smith Util. Dist., — S.W.3d —, 2018 Tenn. 
App. LEXIS 124 (Tenn. Ct. App. Feb. 28, 2017). 

Property owner’s inverse condemnation and 
taking claims against a metropolitan govern- 
ment were untimely filed. Due to a contractor’s 
answer to the owner’s initial complaint against 
the contractor, the owner knew or should have 


reasonably known that road closures were ac- 
complished by some action on the part of the 
metropolitan government, but the owner 
waited until it obtained street closure permits 
in discovery from the contractor before filing an 
amended complaint adding the metropolitan 
government as a party with claims against it. 
Deja Vu of Nashville, Inc. v. Brasfield & Gorrie, 
LLC, — S.W.3d —, 2019 Tenn. App. LEXIS 76 
(Tenn. Ct. App. Feb. 8, 2019). 

Landowner’s contest of an ordinance aban- 
doning an alley adjacent to the landowner’s 
property was untimely because suit was filed 
over one year after the landowner’s actual 
notice of a city’s final approval of the ordinance. 
Little v. City of Chattanooga, — S.W.3d —, 2019 
Tenn. App. LEXIS 140 (Tenn. Ct. App. Mar. 21, 
2019). 


14. Procedure. 

Trial court erred in granting defendant’s 
Tenn. R. Civ. P. 12.02(6) motion to dismiss 
plaintiff property owner’s suit alleging a that 
their property was taken by nuisance-type ac- 
tivity because, although the statute of limita- 
tions under T.C.A. § 29-16-124 had expired for 
the filing of an inverse condemnation proceed- 
ing, T.C.A. § 29-16-123(a) afforded the prop- 
erty owners two distinct actions: an action for 
inverse condemnation or an action for damages 
resulting from trespass to real property. Wind- 
row v. Middle Tenn. Elec. Mbrshp. Corp., 376 
S.W.3d 733, 2012 Tenn. App. LEXIS 143 (Tenn. 
Ct. App. Mar. 1, 2012). 


18. —Statute of Limitations. 

Grant of summary judgment in favor of the 
condemning authority in a condemnation ac- 
tion was inappropriate pursuant to T.C.A. 
§ 29-16-124 because the conversations at issue 
did not satisfy the requirement that the land 
actually be taken possession of, and the work of 
the proposed internal improvement begun, be- 
fore the 12-month period for the landowner to 
initiate suit. Lucas v. City of Waverly, — S.W.3d 
—, 2011 Tenn. App. LEXIS 480 (Tenn. Ct. App. 
Aug. 31, 2011). 

Plaintiffs’ suit against a county and a school 
board was properly dismissed, as it was filed 
over a year after they knew they had suffered 
permanent injury to their property, so that 
their inverse condemnation was time-barred 
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under T.C.A. § 29-16-124; and as plaintiffs 
knew the damage was permanent, they could 
not recover under their temporary nuisance 


29-16-1277. [Transferred. | 


Compiler’s Notes. 
Former § 29-16-127 (Acts 2001, ch. 276, § 1), 
concerning determining appraised value of 


29-16-202 


claim. Loveday v. Blount County, — $.W.3d —, 
2012 Tenn. App. LEXIS 486 (Tenn. Ct. App. 
July 9, 2012). 


property damaged by governmental entity, was 
transferred to § 29-16-201 by Acts 2014, ch. 
927, § 2, effective May 16, 2014. 


PART 2 
DETERMINATION OF DAMAGES 


29-16-201. Determining appraised value of property damaged by gov- 
ernmental entity. 


Notwithstanding law to the contrary, in any case where a governmental 
entity accidentally or negligently causes substantial property damage, the 
appraised value recorded by the assessor of property for the year in which the 
damage occurred, divided by the state approved appraisal ratio for the county, 
shall be admissible into evidence as to the value of such property if such 
property owner: 

(1) Had no prior notice or knowledge that such damages would occur; and 
(2) Did not have a reasonably current appraisal preexisting the date of the 
property damage. 


Effective Dates. 
Acts 2014, ch. 927, § 15. May 16, 2014. 


History. 
Acts 2001, ch. 276, § 1; T.C.A. § 29-16-127; 
Acts 2014, ch. 927, § 2. 


Amendments. 
The 2014 amendment transferred this sec- 
tion from § 29-16-127. 


Collateral References. 
Zoning scheme, plan, or ordinance as tempo- 
rary taking. 55 A.L.R.6th 635. 


29-16-202. Writ of inquiry of damages. 


(a) After the requisite notice has been given, if no sufficient cause to the 
contrary is shown, the court shall issue a writ of inquiry of damages to the 
sheriff, commanding the sheriff to summon a jury to inquire and assess the 
damages. 

(b) By consent of parties, or on application of the plaintiff, unless objection 
is made by the defendant, the writ of inquiry may be issued by the clerk, as of 
course, after service of notice, on which the sheriff will summon the jury. 


Effective Dates. 
Acts 2014, ch. 927, § 15. May 16, 2014. 


History. 

Code 1858, §§ 1330, 1331; Shan., §§ 1849, 
1850; Code 1932, §§ 3114, 3115; T.C.A. (orig. 
ed.), § 23-1407; T.C.A. § 29-16-107; Acts 2014, 
th. 927, € 3. 


Amendments. 
The 2014 amendment transferred this sec- 
tion from § 29-16-107. 


Collateral References. 
Zoning scheme, plan, or ordinance as tempo- 
rary taking. 55 A.L.R.6th 635. 
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29-16-203. Elements of damages. 


(a)(1) In estimating the damages, the jury shall give the value of the land or 
rights taken without deduction, but incidental benefits which may result to 
the owner by reason of the proposed improvement may be taken into 
consideration in estimating the incidental damages. Whenever any person, 
agency, or other entity acquires interest in any parcel of real property and 
such acquisition requires the removal of furniture, household belongings, 
fixtures, equipment, machinery, or stock in trade of any person in rightful 
possession, regardless of whether such person has a legal interest in such 
property, the reasonable expense of the removal shall be considered in 
assessing incidental damages. The reasonable expense of the removal of 
such chattels shall be construed as including the cost of any necessary 
disconnection, dismantling, or disassembling, the loading, and drayage to 
another location not more than fifty (50) miles distant, and the reassem- 
bling, reconnecting, and installing on such new location. 

(2) When title to an entire tax parcel is condemned in fee, the total 
amount of damages for the condemnation of the parcel shall be not less than 
the last valuation used by the assessor of property just prior to the date of 
taking, less any decrease in value for any changes in the parcel occurring 
since the valuation was made, such as the removal or destruction of a 
building, flooding, waste, or removal of trees. The valuation may be intro- 
duced and admitted into evidence at the trial. In addition to condemnation 
proceedings under this chapter, this subdivision (a)(2) shall apply to con- 
demnation proceedings under chapter 17 of this title or any other law. 

(b) Notwithstanding any other law, if any person, agency, or other entity 
acquires any interest in real property pursuant to the execution of the power 
of eminent domain, the person shall acquire at least an equal interest in all 
buildings, structures, or other improvements located upon the real property so 
acquired and which the person requires to be removed from such real property 
or which the person determines will be adversely affected by the use to which 
such real property will be put. 

(c)(1) For the purpose of determining the just compensation to be paid for 
any building, structure, or other improvement required to be acquired by 
subsection (b), such building, structure, or other improvement shall be 
deemed to be a part of the real property to be acquired, notwithstanding the 
right or obligation of a tenant, as against the owner of any other interest in 
the real property to remove such building, structure, or improvement at the 
expiration of his term, and the fair market value which such building, 
structure, or improvement contributes to the fair market value of the real 
property to be acquired, or the fair market value of such building, structure, 
or improvement for removal from the real property, whichever is the greater, 
shall be paid to the tenant therefor. 

(2) Payment under this subsection (c) shall not result in duplication of any 
payments otherwise authorized by law. No such payment shall be made 
unless the owner of the land involved disclaims all interest in the improve- 
ments of the tenant. In consideration for any such payment, the tenant shall 
assign, transfer, and release to the acquiring party all the tenant’s right, 
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title, and interest in and to such improvements. Nothing in this subsection 
(c) shall be construed to deprive the tenant of any rights to reject payment 
under this subsection (c) and to obtain payment for such property interests 
in accordance with applicable law, other than this subsection (c). 

(d) Any person, agency or other entity acquiring real property pursuant to 
the exercise of eminent domain shall as soon as practicable after the date of 
payment of the purchase price or the date of deposit into court of funds to 
satisfy the award of compensation in a condemnation proceeding to acquire 
real property, whichever is earlier, reimburse the owner, to the extent that 
such acquiring party deems fair and reasonable for expenses the owner 
necessarily incurred for: 

(1) Recording fees, transfer taxes, and similar expenses incidental to 
conveying such real property to the acquiring party; 

(2) Penalty costs for repayment of any preexisting recorded mortgage 
entered into in good faith encumbering such real property; and 

(3) The pro rata portion of real property taxes paid which are allocable to 

a period subsequent to the date of vesting title in the acquiring party, or the 

effective date of possession by the acquiring party, whichever is earlier. 


Effective Dates. 
Acts 2014, ch. 927, § 15. May 16, 2014. 


History. 
Code 1858, § 1338; Shan., § 1857; Code 
1932, § 3122; Acts 1951, ch. 176, § 1; 1957, ch. 


398, § 1; 1967, ch. 305, § 1; 1970, ch. 482,§ 1; Law Reviews. 


1972, ch. 463, § 1; T.C.A. (orig. ed.), § 23-1414; 
Acts 2006, ch. 863, § 19; T.C.A. § 29-16-114; 
Acts 2014, ch: 927,84. 


Compiler’s Notes. 

Acts 2006, ch. 863, § 25, provided that the 
amendment by that act shall apply only to 
eminent domain or condemnation proceedings 
initiated on or after July 1, 2006. 


Amendments. 
The 2014 amendment transferred this sec- 
tion from § 29-16-114. 


Property Rights vs. Public Use: Analyzing 
Tennessee’s Response to Kelo Eminent Domain 
Ruling (Scott Griswold), 43 Tenn B.J. 14 (2007). 


Collateral References. 

Elements and measure of compensation in 
eminent domain proceeding for temporary tak- 
ing of property. 49 A.L.R.6th 205. 


CHAPTER 17 
EMINENT DOMAIN BY PUBLIC AGENCIES 


Part 1. Power and Use of Eminent Domain — General Provisions 


Section 
29-17-102. Part definitions. 
29-17-106. Taxing of costs. 


Part 7. Action in Rem 


29-17-706. Jury of view. 


Part 9. Supplementary Method 


29-17-912. Costs of trial. 


Part 10. Miscellaneous Provisions 


29-17-1005. Condemned property to be offered for sale to former owner under certain circum- 


stances. 
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PART 1 


POWER AND USE OF EMINENT DOMAIN — GENERAL 
PROVISIONS 


29-17-102. Part definitions. 


As used in this part, unless the context otherwise requires: 

(1) “Eminent domain” means the authority conferred upon the govern- 
ment, and those entities to whom the government delegates such authority, 
to condemn and take, in whole or in part, the private property of another, so 
long as the property is taken for a legitimate public use in accordance with 
the fifth and fourteenth amendments to the United States Constitution, the 
Constitution of Tennessee, Art. I, § 21, and chapter 863 of the Public Acts of 
2006; and 

(2) “Public use” shall not include either private use or benefit, or the 
indirect public benefits resulting from private economic development and 
private commercial enterprise, including increased tax revenue and in- 
creased employment opportunity, except as follows: 

(A) The acquisition of any interest in land necessary for a road, 
highway, bridge, or other structure, facility, or project used for public 
transportation; 

(B) The acquisition of any interest in land necessary to the function of 
a public or private utility, a governmental or quasi-governmental utility, a 
common carrier, or any entity authorized to exercise the power of eminent 
domain under title 65; 

(C) The acquisition of property by a housing authority or community 
development agency to implement an urban renewal or redevelopment 
plan in a blighted area, as authorized by title 13, chapter 20, part 2 or title 
13, chapter 21, part 2; or 

(D) Private use that is merely incidental to a public use, so long as no 
land is condemned or taken primarily for the purpose of conveying or 
permitting the incidental private use. 

(E) [Deleted by 2017 amendment.] 


History. 
Acts 2006, ch. 863, § 1; 2017, ch. 422, § 1. 


Compiler’s Notes. 

Acts 2017, ch. 422, § 7 provided that the act, 
which amended this section, shall apply to 
takings or condemnation actions initiated on or 
after May 18, 2017. 


Amendments. 
The 2017 amendment deleted (E) in the defi- 


nition of “Public use” which read, “(E) The 
acquisition of property by a county, city, or town 
for an industrial park, as authorized by title 13, 
chapter 16, part 2.” 


Effective Dates. 
Acts 2017, ch. 422, § 7. May 18, 2017. 
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29-17-106 


NOTES TO DECISIONS 


1. Interpretation. 

T.C.A. § 13-16-207(f) did not preempt the 
general condemnation authority set out in 
T.C.A. § 29-17-301 and, thus, did not violate 


T.C.A. § 29-17-1038. City of Cookeville v. Jack- 
son, — S.W.3d —, 2012 Tenn. App. LEXIS 43 
(Tenn. Ct. App. Jan. 19, 2012). 


29-17-106. Taxing of costs. 


(a) Notwithstanding any law to the contrary, in any condemnation proceed- 


ing initiated in this state, the bill of costs prepared by the clerk shall be taxed 
against: 


(1) The condemner, if: 

(A) The amount of damages awarded at trial exceeds the amount 
assessed by the condemner and deposited with the clerk; 

(B) The condemnation is abandoned by the condemner; or 

(C) The final judgment is that the condemner cannot acquire the 
property or property rights by condemnation; or 

(2) The respondents, if the amount of damages awarded at trial does not 
exceed the amount assessed by the condemner and deposited with the clerk. 
(b)(1) Notwithstanding any law to the contrary, in any condemnation 
proceeding initiated in this state in which interest in the property is being 
acquired for a public utility or for a road, highway, bridge, or other structure, 
facility, or project used for public transportation, the court shall award the 
respondents a sum that will reimburse them for their reasonable disburse- 
ments and expenses, including reasonable attorney, appraisal, and engineer- 
ing fees actually incurred because of the action, only if the costs are taxed to 
the condemner pursuant to subdivision (a)(1)(B) or (a)(1)(C). The court shall 
not award this sum if the costs are taxed to the condemner pursuant to 
subdivision (a)(1)(A). 

(2) Notwithstanding any law to the contrary, in any condemnation pro- 
ceeding initiated in this state in which interest in the property is not being 
acquired for a public utility or for a road, highway, bridge, or other structure, 
facility, or project used for public transportation, the court shall award the 
respondents a sum that will reimburse them for their reasonable disburse- 
ments and expenses, including reasonable attorney, appraisal, and engineer- 
ing fees actually incurred because of the action. The court shall not award 
reasonable attorney fees if the costs are taxed to the condemner pursuant to 
subdivision (a)(1)(A). 

(c) Rule 54.04 of the Tennessee Rules of Civil Procedure shall govern the 


taxing of any additional costs. 


History. 


4. 


Compiler’s Notes. 


which amended this section, shall apply to 


takings or condemnation actions initiated on or 
after May 18, 2017. 


Amendments. 

The 2017 amendment added (b)(2); and, in 
present (b)(1), inserted “in which interest in the 
property is being acquired for a public utility or 


Acts 2006, ch. 863, § 24; 2017, ch. 422, §§ 3, 


Acts 2017, ch. 422, § 7 provided that the act, 


29-17-201 


for a road, highway, bridge, or other structure, 
facility, or project used for public transporta- 
tion,” near the beginning. 
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Effective Dates. 
Acts 2017, ch. 422, § 7. May 18, 2017. 


NOTES TO DECISIONS 


1. Attorney’s Fees. 

There was no abuse of discretion by a trial 
court in awarding attorney’s fees, in compliance 
with T.C.A. § 29-17-106(b), over and above the 
agreed upon fee that was paid by a prevailing 
landowner to the landowner’s attorney pursu- 
ant to an employment letter. There was no 
indication in the record, and the city did not 
provide any counter evidence, to support a 
finding that the landowner’s attorney did not 
perform the services or incur the time as set out 
in the affidavit of fees and expenses. City of 
Cookeville v. Jackson, — S.W.3d —, 2012 Tenn. 
App. LEXIS 43 (Tenn. Ct. App. Jan. 19, 2012). 


Although an appellate court could not find 
that the appeal by a city from a decision in a 
condemnation action was frivolous, under the 
plain language of T.C.A. § 29-17-106(b), as the 
prevailing party, the landowner was entitled to 
the landowner’s reasonable attorney’s fees and 
costs in defense of the appeal. Therefore, re- 
mand of the case to the trial court for the sole 
purpose of determining the amounts of those 
fees and expenses was necessary. City of 
Cookeville v. Jackson, — S.W.3d —, 2012 Tenn. 
App. LEXIS 48 (Tenn. Ct. App. Jan. 19, 2012). 


PART 2 
COUNTIES 


29-17-201. County purposes. 


NOTES TO DECISIONS 


4, Taking. 

City violated T.C.A. § 13-16-107(f) in a con- 
demnation action because the city impermissi- 
bly expanded the footprint of a dual purpose 
industrial and business park to include the 
owner’s property, without first seeking to ac- 
quire a new certificate of public purpose and 
necessity which included the owner’s property 
in the application for the park. The owner’s 


Collateral References. 
Validity of extraterritorial condemnation by 
municipality. 44 A.L.R.6th 259. 


property, which was to be used for the purpose 
of a pumping station to service the sewer sys- 
tem for the park, was not included within the 
original application for the certificate of public 
purpose and necessity that was approved for 
the park. City of Cookeville v. Jackson, — 
S.W.3d —, 2012 Tenn. App. LEXIS 48 (Tenn. Ct. 
App. Jan. 19, 2012). 


PART 3 
MUNICIPALITIES 


29-17-301. Powers of municipalities. 


NOTES TO DECISIONS 


2. Timing. 

City violated T.C.A. § 13-16-107(f) in a con- 
demnation action because the city impermissi- 
bly expanded the footprint of a dual purpose 
industrial and business park to include the 


owner’s property, without first seeking to ac- 
quire a new certificate of public purpose and 
necessity which included the owner’s property 
in the application for the park. The owner’s 
property, which was to be used for the purpose 
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of a pumping station to service the sewer sys- 
tem for the park, was not included within the 


29-17-912 


the park. City of Cookeville v. Jackson, — 
S.W.3d —, 2012 Tenn. App. LEXIS 43 (Tenn. Ct. 


original application for the certificate of public 
purpose and necessity that was approved for 


PART 7 
ACTION IN REM 


App. Jan. 19, 2012). 


29-17-706. Jury of view. 


(a) In case any party to the suit shall demand the appointment of a jury of 
view, the presiding judge shall appoint a jury of view as provided for in 
§§ 29-16-108 — 29-16-110 and 29-16-202. 

(b) The order appointing the jury of view shall fix the date when they shall 
go upon the land; and in case no date is fixed, the sheriff shall give the parties 
or their agents, if residents of the county, three (3) days’ notice of the time and 
place of going upon the land. 

(c) The method of conduct and procedure after the appointment of the jury 


of view shall comply with §§ 29-16-112 — 29-16-119 and 29-16-2083. 


History. 

Acts 1937, ch. 262, § 6; C. Supp. 1950, 
§ 3170.6 (Williams, § 3171.6); T.C.A. (orig. 
ed.), § 23-1518; T.C.A. § 29-17-606; Acts 2006, 
ch. .863,.§. 1; 20142 ch. 927, $8 10; 11. 


Compiler’s Notes. 

Former part 7 of this chapter, §§ 29-17-701 
and 29-17-702, concerning payments into court, 
was transferred to title 29, ch. 17, part 8 in 
2006. 

Acts 2006, ch. 863, § 25, provided that the 


amendment by that act shall apply only to 
eminent domain or condemnation proceedings 
initiated on or after July 1, 2006. 


Amendments. 

The 2014 amendment, in (a), substituted 
“8§ 29-16-108 — 29-16-110 and 29-16-202” for 
“8§ 29-16-107 — 29-16-110” and , in (c), substi- 
tuted “§§ 29-16-112 — 29-16-119 and 29-16- 
203” for “§§ 29-16-112 — 29-16-119”. 


Effective Dates. 
Acts 2014, ch. 927, § 15. May 16, 2014. 


PART 9 
SUPPLEMENTARY METHOD 


29-17-912. Costs of trial. 


(a)(1) If the amount of compensation awarded at the trial shall exceed the 
amount assessed by the condemner and deposited with the clerk, then the 
bill of costs prepared by the clerk shall be taxed against the condemner. If 
the amount of compensation awarded at the trial is not in excess of the 
amount assessed by the condemner and deposited with the clerk, then the 
bill of costs prepared by the clerk may be taxed against the defendants. 

(2) Rule 54.04, the Tennessee Rules of Civil Procedure, shall govern the 
taxing of any additional costs. 
(b)(1) Notwithstanding subsection (a), the state court having jurisdiction of 
a proceeding initiated by any person, agency or other entity to acquire real 
property for the purpose of a public utility or for a road, highway, bridge, or 
other structure, facility, or project used for public transportation by condem- 
nation shall tax the bill of costs prepared by the clerk against the condemner 
and shall award the owner of any right, or title to, or interest in, such real 
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property such sum as will in the opinion of the court reimburse such owner 
for the owner’s reasonable disbursements and expenses, including reason- 
able attorney, appraisal and engineering fees, actually incurred because of 
condemnation proceedings, only if: 
(A) The final judgment is that the acquiring party cannot acquire the 
real property by condemnation; or 
(B) The proceeding is abandoned by the acquiring party. 
(2) Notwithstanding subsection (a), the state court having jurisdiction of 
a proceeding initiated by any person, agency, or other entity to acquire real 
property, which is not being acquired for a public utility or for a road, 
highway, bridge, or other structure, facility, or project used for public 
transportation, by condemnation shall tax the bill of costs prepared by the 
clerk against the condemner and shall award the owner of any right, or title 
to, or interest in, such real property such sum as will in the opinion of the 
court reimburse such owner for the owner’s reasonable disbursements and 
expenses, including reasonable attorney, appraisal, and engineering fees, 
actually incurred because of condemnation proceedings; provided, that 


reasonable attorney fees shall be awarded only if: 
(A) The final judgment is that the acquiring party cannot acquire the 


real property by condemnation; or 


(B) The proceeding is abandoned by the acquiring party. 


History. 

Acts 1959, ch. 216, § 12; 1972, ch. 463, § 2; 
1973, ch. 140, § 1; T.C.A., § 23-1539; Acts 
1994, ch. 931, § 1; T.C.A. § 29-17-812; Acts 
2006, ch. 868, § 1; 2017, ch. 422, §8§ 5, 6. 


Compiler’s Notes. 

Acts 2017, ch. 422, § 7 provided that the act, 
which amended this section, shall apply to 
takings or condemnation actions initiated on or 
after May 18, 2017. 


Amendments. 

The 2017 amendment added (b)(2); and in 
present (b)(1), substituted “to acquire real prop- 
erty for the purpose of a public utility or for a 
road, highway, bridge, or other structure, facil- 
ity, or project used for public transportation” for 
“to acquire real property”. 


Effective Dates. 
Acts 2017, ch. 422, § 7. May 18, 2017. 


NOTES TO DECISIONS 


1. Application and Effect. 

Because the grant of summary judgment by 
the trial court to the landowners’ in a condem- 
nation proceeding was in error, the award by 
the court of attorney’s fees and costs to the 
landowners was, likewise, error. City of Mem- 
phis v. Tandy J. Gilliland Family, L.L.C., 391 
S.W.3d 60, 2012 Tenn. App. LEXIS 595 (Tenn. 
Ct. App. Aug. 29, 2012), appeal denied, City of 
Memphis v. Family, — S.W.3d —, 2013 Tenn. 
LEXIS 30 (Tenn. Jan. 9, 2013). 

Property owners were not entitled to discre- 
tionary costs in an eminent domain proceeding 
because the Tennessee Rules of Civil Procedure 
did not authorize an assessment of discretion- 
ary costs in contravention of the State of Ten- 
nessee’s sovereign immunity under the Tennes- 
see Constitution. Moreover, an assessment of 
expert witness and court reporter fees was not 
expressly authorized by statute. State v. Ander- 


son, — S.W.3d —, 2015 Tenn. App. LEXIS 333 
(Tenn. Ct. App. May 15, 2015). 

Because a trial court erred on remand in 
dismissing a county’s condemnation case, as 
the county’s entitlement to condemnation of 
property through a consent order was already 
the established law of the case, the vacating of 
the court’s dismissal order was appropriate, as 
well the vacating of all subsequent orders that 
assessed damages, including rental loss. Fur- 
thermore, the owners were not entitled to an 
award of attorney’s fees on appeal. Shelby Cnty. 
v. Crews, — S.W.3d —, 2015 Tenn. App. LEXIS 
967 (Tenn. Ct. App. Dec. 14, 2015). 

County was entitled to receive a credit in a 
condemnation action against the amount of 
compensation that was determined to be owed 
to the landowners on remand because, prior to 
the first appeal of the matter, in connection 
with the trial court’s allowance of a nonsuit, the 
trial court assessed costs and fees in the 
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amount of the credit against the County. The 


reversal of the nonsuit in the first appeal pre-~ 


vented the county from abandoning the con- 
demnation proceeding and thus prevented an 


29-17-1005 


award of damages from properly being made. 
Shelby Cnty. v. Crews, — S.W.3d —, 2015 Tenn. 
App. LEXIS 967 (Tenn. Ct. App. Dec. 14, 2015). 


PART 10 
MISCELLANEOUS PROVISIONS 


29-17-1004. Appraisal required in any condemnation proceeding. 


NOTES TO DECISIONS 


ANALYSIS 


Ae Not Error to Admit Affiliate Real Estate 
Broker’s Testimony on Real Estate Value 


In Divorce. 
2. Valuation. 
3. —Expert Witness Testimony. 


1. Not Error to Admit Affiliate Real Es- 
tate Broker’s Testimony on Real Es- 
tate Value In Divorce. 

It was not error, in a divorce, to admit an 
affiliate real estate broker’s testimony as to the 
value of real estate because: (1) T.C.A. § 62-39- 
103 did not prohibit someone other than a 
licensed real estate appraiser or real estate 
broker from giving an opinion of the value of 
real property in all circumstances, where such 
an opinion of value, rather than the appraised 
value of property as directed by T.C.A. § 29-17- 
1004, was sought; and (2) nothing in the statute 
prohibited an affiliate real estate broker from 
offering opinion testimony of the value of real 
property in a domestic relations case. Bates v. 
Bates, — S.W.3d —, 2012 Tenn. App. LEXIS 
428 (Tenn. Ct. App. June 26, 2012). 


2. Valuation. 

Because a land consultant was not a licensed 
appraiser, he was not legally qualified to give 
an appraisal of property; however, the fact that 
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the consultant could not appraise property did 
not automatically disqualify him from render- 
ing an opinion as to the value of property, and 
although he could not appraise the property at 
issue, the fact he was not a licensed appraiser 
did not render him incompetent to render an 
opinion as to the value of the property. Breen v. 
Sharp, — 8.W.3d —, 2017 Tenn. App. LEXIS 
742 (Tenn. Ct. App. Nov. 14, 2017), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 182 
(Tenn. Mar. 15, 2018). 


3. —Expert Witness Testimony. 

In a condemnation of property by a utility 
district case, the testimony of the landowner’s 
expert witness should have been excluded be- 
cause, although the existence of the spring on 
the property and the history of rental income 
from the property were appropriate for consid- 
eration when determining the fair market 
value of the property, it was not appropriate for 
the expert witness to calculate the fair market 
value of the condemned property by looking 
solely to the rental income from the use of 
water on the property and simply turning it 
into a value; and because the jury’s verdict was 
obviously influenced by the expert witness’s 
impermissible valuation testimony, as it ad- 
opted the identical figure of $417,000 that he 
suggested. Ocoee Util. Dist. of Bradley v. Wild- 
wood Co., — S.W.3d —, 2016 Tenn. App. LEXIS 
751 (Tenn. Ct. App. Oct. 6, 2016). 


to be offered for sale to former 


owner under certain circumstances. 


(a) In any case in which a local government exercises the power of eminent 
domain under this chapter, chapter 16 of this title, or any other law, and the 
local government determines the property condemned or taken by eminent 
domain is not used for the purpose or purposes for which it was condemned or 
for some other authorized public use, or if the local government subsequently 
decides to sell it within ten (10) years of being condemned or taken, the 
property shall be first offered for sale to the former property owner or owners 
from whom the property was condemned or taken. 

(b) An agreement to purchase the property for the lesser of the following 
must be signed by the former property owner or owners within thirty (30) days 
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of receipt of the offer: 

(1) The price paid to the former property owner or owners by the local 
government at the time the local government acquired the property through 
eminent domain, plus the appraised fair market value of any improvements 
made to the property after condemnation and an amount equal to the 
average amount of interest that would have accrued on the amount paid to 
the former property owner or owners if held in United States treasury bonds; 
or 

(2) An amount representing not less than the fair market value of the 
property as of the date of the purchase agreement. 

(c) If the property is not purchased by the former property owner or owners 


within thirty (30) days or if no former property owner can be found following 
a good faith effort by the local government to do so, the property shall be 
offered for sale in any commercially reasonable manner to the general public 
for an amount not less than the fair market value, together with costs. 


(d)(1) In any case in which a local government exercises the power of eminent 
domain under this chapter, chapter 16 of this title, or any other law, for a 
public use, a former property owner may request from the local government 
a statement of intent for public use no more than once every twenty-four (24) 


months following the date of the condemnation. 

(2) The statement of intent for public use must state the public use for 
which the local government intends to use the property and a description of 
the intended plan for any improvements to the property. 

(3) Notwithstanding subdivision (d)(1), if the local government publicly 
discloses its decision to not use the property for a public use, then a former 
property owner may immediately request from the local government a new 


statement of intent for public use. 


(e) Rights granted to a former property owner under this section do not 
transfer to the former property owner’s heirs or transfer to any other party. 

(f) This section does not apply if compliance is prohibited by federal law. 

(g) As used in this section, “local government” means any incorporated city 
or town, county, or metropolitan government. 


History. 
Acts 2014, ch. 851, § 1; 2018, ch. 871, § 1. 


Amendments. 

The 2018 amendment added (d), (f), and (g) 
and redesignated the existing language accord- 
ingly; in present (a), substituted “local govern- 
ment” for “county and municipality” following 
“In any case in which”, substituted “local gov- 
ernment” for “condemning entity” twice, and 
substituted “former property owner or owners 
for “person or persons” following “sale to the”; 
rewrote present (b) and (c) which formerly read: 
“The person from whom the property was con- 
demned or taken shall have thirty (30) days in 
which to sign an agreement to purchase the 
property. The former property owner may pur- 
chase the property for an amount representing 


not less than the fair market value, together 
with costs. If the property is not purchased by 
the former property owner within thirty (30) 
days the property shall be offered for sale in 
any commercially reasonable manner to the 
general public. The property shall be sold for an 
amount not less than the fair market value, 
together with costs.”; rewrote present (e) which 
read: “The good faith effort by the condemning 
entity to locate and contact the former property 
owner satisfies this section and the sale shall be 
valid. The former property owner’s right shall 
not transfer to the owner’s heirs.” 


Effective Dates. 
Acts 2014, ch. 851, § 2. July 1, 2014. 
Acts 2018, ch. 871, § 2. July 1, 2018. 
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29-18-104 


CHAPTER 18 
FORCIBLE ENTRY AND DETAINER 


Section 
29-18-115. Method of serving summons. 


29-18-127. Form of execution and writ — Disposition of personal property following defendant’s 


removal from property. 


29-18-101. Unlawful entry prohibited. 


NOTES TO DECISIONS 


7. Validity. 

Wrestling club’s unlawful detainer claims 
were without merit because there was no evi- 
dence of the club having a leasehold interest in 
the building on the grounds of a middle school 
where the club conducted its activities. The 
trial court found that the wrestling program 
located at the middle school was conducted by 


the sheriffs office, not the club and that the 
club was merely a booster club aiding a pro- 
gram of the sheriffs office. Rutherford Wres- 
tling Club, Inc. v. Arnold, — $.W.3d —, 2015 
Tenn. App. LEXIS 294 (Tenn. Ct. App. Apr. 30, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 647 (Tenn. Aug. 13, 2015). 


29-18-103. Forcible detainer defined. 


NOTES TO DECISIONS 


ANALYSIS 


At Right to Possession as Basis for Suit. 
5. Appropriate Remedy. 


1. Right to Possession as Basis for Suit. 
Chancery court’s order establishing the con- 
servatorship vested plaintiff with the exclusive 
authority and responsibility to manage and 
preserve the owner’s estate; by charging rent, 
which defendant refused to pay, plaintiff was 
attempting to maintain the owner’s estate, 
rather than fundamentally changing the char- 
acter of it, and thus the trial court did not err in 
awarding possession of the property to plaintiff 


for the benefit of the owner. Sullivan v. Kreil- 
ing, — S.W.3d —, 2019 Tenn. App. LEXIS 273 
(Tenn. Ct. App. May 30, 2019). 


5. Appropriate Remedy. 

Defendant entered the property peacefully; 
however, after she refused plaintiffs demand 
for rent, she unlawfully kept possession of the 
property to the exclusion of plaintiff, who had 
the affirmative duty to utilize the property as 
an income-producing asset for the benefit of the 
owner, and thus the appropriate remedy was an 
action for forcible detainer. Sullivan v. Kreiling, 
— S.W.3d —, 2019 Tenn. App. LEXIS 273 
(Tenn. Ct. App. May 30, 2019). 


29-18-104. Unlawful detainer defined. 


NOTES TO DECISIONS 


ANALYSIS 
a Construction and Interpretation. 
2. —“Tenant” — Meaning as Used. 


3. —Entering Under Contract Required. 
14. Mortgagor After Default. 

16. —Tenant by Agreement. 

20. Summary Judgment. 


1. Construction and Interpretation. 


2. —“Tenant” — Meaning as Used. 
Wrestling club’s unlawful detainer claims 


were without merit because there was no evi- 
dence of the club having a leasehold interest in 
the building on the grounds of a middle school 
where the club conducted its activities. The 
trial court found that the wrestling program 
located at the middle school was conducted by 
the sheriffs office, not the club and that the 
club was merely a booster club aiding a pro- 
gram of the sheriffs office. Rutherford Wres- 
tling Club, Inc. v. Arnold, — S.W.3d —, 2015 
Tenn. App. LEXIS 294 (Tenn. Ct. App. Apr. 30, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 647 (Tenn. Aug. 13, 2015). 


29-18-107 


3. —Entering Under Contract Required. 

Because a decedent’s widow did not occupy 
property pursuant to a landlord-tenant con- 
tract but rather, remained on the property after 
the decedent’s death, the decedent’s son did not 
have a cause of action for unlawful detainer; 
therefore, the circuit court erred in awarding 
possession of the property to the son since it 
lacked subject matter jurisdiction. West v. 
West, — S.W.3d —, 2021 Tenn. App. LEXIS 156 
(Tenn. Ct. App. Apr. 15, 2021). 


14. Mortgagor After Default. 

Circuit court had subject matter jurisdiction 
over the bank’s unlawful detainer case against 
the homeowners, despite the fact that the bank 
filed a notice for removal in a prior lawsuit 
between the parties, given that the case re- 
moved to federal court involved a foreclosure 
action, not the unlawful detainer action, and 
the bank could not have successfully brought 
an unlawful detainer claim until it purchased 
the property at the foreclosure sale and the 
homeowners refused to vacate. United States 
Bank Nat'l Ass’n v. Robertson, — S.W.3d —, 
2018 Tenn. App. LEXIS 260 (Tenn. Ct. App. 
May 11, 2018), appeal denied, U.S. Bank N.A. v. 
Robertson, — S.W.3d —, 2018 Tenn. LEXIS 613 
(Tenn. Sept. 17, 2018). 


16. —Tenant by Agreement. 

Assignee of a foreclosure sale purchaser pro- 
duced evidence to establish its unlawful de- 
tainer claim against the borrower because the 
deed of trust established a landlord/tenant re- 
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lationship between the foreclosure sale pur- 
chaser and the borrower, so that the borrower 
was a tenant at will of the assignee and subject 
to eviction at its election. Fannie Mae v. Dan- 
iels, 517 S.W.3d 706, 2015 Tenn. App. LEXIS 
978 (Tenn. Ct. App. Dec. 21, 2015), appeal 
dismissed, — S.W.3d —, 2016 Tenn. LEXIS 308 
(Tenn. Apr. 14, 2016). 


20. Summary Judgment. 

When the undisputed facts did not resolve 
questions as to whether a foreclosure was con- 
ducted pursuant to the terms in a deed of trust, 
summary judgment on a bank’s wrongful de- 
tainer action was inappropriate; a letter consti- 
tuted sufficient evidence to create a genuine 
dispute as to the proper address where notices 
of acceleration could be sent under the deed of 
trust, and the parties presented evidence from 
which the fact-finder could draw conflicting 
inferences as to the proper notice address. 
Bank of N.Y. Mellon v. Chamberlain, — S.W.3d 
—, 2020 Tenn. App. LEXIS 50 (Tenn. Ct. App. 
Feb. 5, 2020). 

Letter was non-hearsay and could be consid- 
ered at summary judgment in a bank’s wrong- 
ful detainer action because the purpose of the 
letter was only to establish that a letter was 
sent to a borrower’s residential address, rather 
than the property address; thus, the letter was 
offered for the mere fact that the statement was 
uttered, as an operative fact that notices were 
at some point sent to the borrower’s residential 
address. Bank of N.Y. Mellon v. Chamberlain, 
— §.W.3d —, 2020 Tenn. App. LEXIS 50 (Tenn. 
Ct. App. Feb. 5, 2020). 


29-18-107. Jurisdiction of general sessions judge. 


NOTES TO DECISIONS 


ANALYSIS 


Di Writ of Certiorari. 
3. Jurisdiction Proper. 


2. Writ of Certiorari. 

In an unlawful detainer action, a tenant was 
not entitled to proceed with a writ of certiorari 
after the writ of supersedeas was dismissed 
because she filed her petition for writs of cer- 
tiorari and supersedeas within the time al- 
lowed for filing a direct appeal, and the tenant 
was not deprived of an appeal and could estab- 
lish a good and sufficient reason for not taking 
an appeal. Gallatin Hous. Auth. v. Pelt, 532 
S.W.3d 760, 2017 Tenn. App. LEXIS 329 (Tenn. 
Ct. App. May 16, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 610 (Tenn. Sept. 
21) 200m: 


3. Jurisdiction Proper. 

Circuit court had subject matter jurisdiction 
over the bank’s unlawful detainer case against 
the homeowners, despite the fact that the bank 
filed a notice for removal in a prior lawsuit 
between the parties, given that the case re- 
moved to federal court involved a foreclosure 
action, not the unlawful detainer action, and 
the bank could not have successfully brought 
an unlawful detainer claim until it purchased 
the property at the foreclosure sale and the 
homeowners refused to vacate. United States 
Bank Nat'l Ass’n v. Robertson, — S.W.3d —, 
2018 Tenn. App. LEXIS 260 (Tenn. Ct. App. 
May 11, 2018), appeal denied, U.S. Bank N.A. v. 
Robertson, — S.W.3d —, 2018 Tenn. LEXIS 613 
(Tenn. Sept. 17, 2018). 
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29-18-115 


29-18-108. Original jurisdiction of circuit court. 


NOTES TO DECISIONS 


1. Jurisdiction. 

Circuit court had subject matter jurisdiction 
over the bank’s unlawful detainer case against 
the homeowners, despite the fact that the bank 
filed a notice for removal in a prior lawsuit 
between the parties, given that the case re- 
moved to federal court involved a foreclosure 
action, not the unlawful detainer action, and 
the bank could not have successfully brought 


an unlawful detainer claim until it purchased 
the property at the foreclosure sale and the 
homeowners refused to vacate. United States 
Bank Nat'l Ass’n v. Robertson, — S.W.3d —, 
2018 Tenn. App. LEXIS 260 (Tenn. Ct. App. 
May 11, 2018), appeal denied, U.S. Bank N.A. v. 
Robertson, — S.W.3d —, 2018 Tenn. LEXIS 613 
(Tenn. Sept. 17, 2018). 


29-18-115. Method of serving summons. 


(a)(1) In commencing an action under this chapter, summons may be served 
upon any adult person found in possession of the premises, which includes 
any adult person occupying the premises; and service of process upon such 
party in possession shall be good and sufficient to enable the landlord to 
regain possession of such landlord’s property. In the event the summons 
cannot be served upon any adult person found in possession of the premises, 
personal service of process on the defendant is dispensed with in the 
following cases: 

(A) When the defendant is a nonresident of this state; 

(B) When, upon inquiry at the defendant’s usual place of abode, the 
defendant cannot be found, so as to be served with process, and there is 
just ground to believe that the defendant has gone beyond the limits of the 
state; 

(C) When the summons has been returned “not to be found in my 
county’; 

(D) When the name of the defendant is unknown and cannot be 
ascertained upon diligent inquiry; 

(KE) When the residence of the defendant is unknown and cannot be 
ascertained upon diligent inquiry; or 

(F) When a domestic corporation has ceased to do business and has no 
known officers, directors, trustee, or other legal representatives, on whom 
personal service may be had. 

(2) In those cases specified in subdivision (a)(1), where personal service of 
process on the defendant is dispensed with, the proceeding shall be governed 
by §§ 21-1-203 — 21-1-205, and in addition thereto, the plaintiff shall post 
or cause to be posted on the front door or other front portion of the premises 
a copy of the publication notice at least fifteen (15) days prior to the date 
specified therein for the defendant to appear and make a defense. 

(3) In addition to the methods set out in subdivisions (a)(1) and (2), in 
commencing an action under this chapter, summons may be served upon a 
contractually named party, and service of process upon such party shall be 
good and sufficient to enable the landlord to regain possession of the 
landlord’s property. 

(b) In commencing an action under this chapter, service of process may be 
made by the plaintiff, the plaintiffs attorney, or the plaintiffs agent, in lieu of 
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subsection (a), by lodging the original summons and a copy certified by the 
clerk with the sheriff or constable of the county in which suit is brought, who 
shall promptly send postage prepaid a certified copy by certified return receipt 
mail to the individual as follows: 

(1) In the case of an individual defendant, to the party named; 

(2) In the case of a domestic corporation or a foreign corporation doing 
business in this state, to an officer or managing agent thereof, or to the chief 
agent in the county where the action is brought or to any other agent 
authorized by appointment or by law to receive service on behalf of the 
corporation; or 

(3) In the case of a partnership or an unincorporated association which is 
a named defendant under a common name, to a partner or managing agent 
of the partnership or to an officer or managing agent of the association, or to 
an agent authorized by appointment or by law to receive service on behalf of 
the partnership or association. 

(c) In any case in which such warrant or process is returned undelivered for 
any reason whatsoever, service of process shall then be made as otherwise 
provided by law. 

(d)(1) The original process, endorsed as indicated below, an affidavit of the 
appropriate sheriff or constable setting forth the sheriff or constable’s 
compliance with the requirements of the preceding provisions, and the 
return receipt signed by the defendant shall be attached together and sent to 
and filed by the clerk of the court of general sessions. There shall be endorsed 
on the original warrant by the sheriff or constable over the sheriff or 
constable’s signature the date of the sheriff or constable’s mailing the 
certified copy to the defendant; thereupon service of the defendant shall be 
consummated. An act of a deputy of the sheriff in the sheriffs behalf 
hereunder shall be deemed the equivalent of the act of the latter. 

(2) When service of process by mail is made upon one (1) or more 
individual defendants, service of process shall not be complete as to any 
individual unless a return receipt, signed or acknowledged on its face by the 
individual personally, is returned to the deputy sheriff or constable. 

(e)(1) In addition to the methods set out in this section, service of process for 

an action commenced under this chapter shall be good and sufficient to 

enable the landlord to regain possession of such landlord’s property if a 

sheriff, sheriffs deputy, constable, or private process server personally 

serves a copy of the warrant or summons upon any one (1) named defendant 
who has a contractual or possessory property right in the subject premises. 

(2) If, after attempting personal service of process on three (3) different 
dates and documenting such attempts on the face of the warrant, the sheriff, 
sheriff's deputy, constable, or private process server is unable to serve any 
such one (1) named defendant personally, service of process for determining 
the right of possession of the subject premises as to all who may have a 
contractual or possessory property right therein may be had by the sheriff, 
sheriffs deputy, constable, or private process server taking the following 
actions at least six (6) days prior to the date specified therein for the 
defendant or defendants to appear and make a defense: 

(A) Posting a copy of the warrant or summons on the door of the 
premises; 
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29-18-119 


(B) Sending by United States postal service first class mail a copy of the 
warrant or summons to the so named defendant or defendants at the 
address of the subject premises or the defendants’ last known address, if 


any; and 


(C) Making an entry of this action on the face of the warrant or 


summons filed in the action. 


(3) Subdivision (e)(2) shall apply only to service of process to regain 
possession of real property, and shall not apply to service of process to 


recover monetary judgment. 


History. 

Acts 1869-1870, ch. 64, § 6; Shan., § 5127; 
Code 1932, § 9282; Acts 1945, ch. 79, § 1; C. 
Supp. 1950, § 9282; Acts 1979, ch. 420, § 1; 
1980, ch. 798, § 1; T.C.A. (orig. ed.), § 23-1615; 
Acts 1997, ch. 380, § 1; 2010, ch. 827, § 1; 
2015, ch. 160, §§ 1-4; 2018, ch. 670, §§ 1, 2; 
2019, ch. 160, § 1. 


Amendments. 

The 2015 amendment inserted “or constable” 
following “sheriff” in (b); rewrote the first two 
sentences of (d)(1) which read “The original 
process, endorsed as indicated below, an affida- 
vit of the appropriate sheriff setting forth the 
sheriffs compliance with the requirements of 
the preceding provisions, and the return receipt 
signed by the defendant shall be attached to- 
gether and sent to and filed by the clerk of the 
court of general sessions. There shall be en- 
dorsed on the original warrant by the sheriff 
over the sheriffs signature the date of the 
sheriffs mailing the certified copy to the defen- 
dant; thereupon service of the defendant shall 


be consummated.”; inserted “or constable” fol- 
lowing “deputy sheriff’ in (d)(2) and inserted 
“or constable” following “sheriff, sheriff’s 
deputy,” once in (e)(1) and twice in (e)(2). 

The 2018 amendment inserted “, which in- 
cludes any adult person occupying the prem- 
ises” in the first sentence of the introductory 
paragraph of (a)(1); and added (a)(3). 

The 2019 amendment, in (e), substituted 
“sheriff, sheriffs deputy, constable, or private 
process server” for “sheriff, sheriffs deputy, or 
constable” in (1) and twice in (2), and, in (3), 
substituted “to service of process to regain” for 
“to the service of process in an action brought to 
regain“ and substituted “to service of process to 
recover monetary Judgment” for “to the service 
of process in any action seeking monetary judg- 
ment” at the end. 


Effective Dates. 
Acts 2015, ch. 160, § 5. April 16, 2015. 
Acts 2018, ch. 670, § 3. April 12, 2018. 
Acts 2019, ch. 160, § 2. April 18, 2019. 


NOTES TO DECISIONS 


2. Service Improper. 

While service on a lessee’s father was suffi- 
cient for a lessor to regain possession of prop- 
erty, service on the lessee was not achieved for 


purposes of securing a money judgment against 
him. Tommy Burney Homes v. Francis, — 
S.W.3d —, 2015 Tenn. App. LEXIS 650 (Tenn. 
Ct. App. Aug. 12, 2015). 


29-18-119. Manner of trial — Title not inquired into. 


NOTES TO DECISIONS 


ANALYSIS 


Retaking Possession by Force. 
Defenses. 

No Right to Jury Trial. 
Jurisdiction - Circuit Court. 


SO. oet bo 


Retaking Possession by Force. 
Trial court correctly determined that a bor- 
rower’s counterclaim, which challenged the 
constitutionality of the private foreclosure pro- 
cess, did not state a prima facie constitutional 
violation because the borrower was free to 
assert wrongful foreclosure as a defense to the 


unlawful detainer action and raise her consti- 
tutional issues in circuit court. CitiMortgage, 
Inc. v. Drake, 410 S.W.3d 797, 2013 Tenn. App. 
LEXIS 116 (Tenn. Ct. App. Feb. 21, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
663 (Tenn. Aug. 14, 2013). 


7. Defenses. 

Doctrine of res judicata barred homeowners’ 
action against a mortgage company, wherein 
the homeowners alleged the company had not 
acquired proper title to the property and, as 
such, committed fraud in foreclosing, because 
the issue should have been alleged as a defense 


29-18-120 


in the company’s forcible entry and detainer 
action in general sessions court. Boyce v. LPP 
Mortg., Ltd., 485 S.W.3d 758, 2013 Tenn. App. 
LEXIS 748 (Tenn. Ct. App. Nov. 20, 2013), 
appeal denied, Boyce v. LPP Mortg., Ltd., — 
S.W.3d —, 2014 Tenn. LEXIS 316 (Tenn. Apr. 
11, 2014). 


8. No Right to Jury Trial. 

Trial court properly granted summary judg- 
ment to the buyer at a foreclosure sale in its 
detainer action and upheld the foreclosure sale 
because the borrower failed to offer any -evi- 
dence establishing her right of possession to the 
property where the sale of the property prior to 
the foreclosure was not unlawful, the borrower 
did not comply with the majority of the appel- 
late brief requirements, was not entitled to a 


29-18-120. Trial in circuit court. 


Cited: 
Fannie Mae vy. Stokes, — S.W.3d —, 2012 
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trial by jury, and did not offer any evidence that 
she discharged her debt. Fannie Mae v. Lam- 
bert, — S.W.3d —, 2014 Tenn. App. LEXIS 369 
(Tenn. Ct. App. June 26, 2014), appeal denied, 
— S.W.3d —, 2014 Tenn. LEXIS 834 (Tenn. Oct. 
16, 2014). 


9. Jurisdiction - Circuit Court. 

Property owner’s pending federal lawsuit did 
not foreclose the trial court’s jurisdiction to 
decide the issue of possession of the property 
because there was no final judgment that would 
preclude the state court from exercising juris- 
diction over the in personam detainer action. 
Belgravia Square, LLC v. White, — S.W.3d —, 
2019 Tenn. App. LEXIS 547 (Tenn. Ct. App. 
Nov. 7, 2019). 


Tenn. App. LEXIS 812 (Tenn. Ct. App. Nov. 26, 
2012). 


29-18-124. Form of judgment for plaintiff. 


Cited: 
Isham v. Marshall, — S.W.3d —, 2011 Tenn. 
App. LEXIS 317 (Tenn. Ct. App. June 10, 2011). 


29-18-125. Monetary judgments for plaintiff. 


Cited: 
CitiMortgage, Inc. v. Drake, 410 S.W.3d 797, 


2013 Tenn. App. LEXIS 116 (Tenn. Ct. App. 
Feb. 21, 2018). 


NOTES TO DECISIONS 


1. Damages and Possession — Recovery 
in One Suit. 

Circuit court properly interpreted damages 
to include the amount of the monetary judg- 
ment awarded by the general sessions court 
because damages and the value of rent during 


29-18-126. Delay before execution. 


the litigation were two separate elements of the 
bond amount. Gallatin Hous. Auth. v. Pelt, 532 
S.W.3d 760, 2017 Tenn. App. LEXIS 329 (Tenn. 
Ct. App. May 16, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 610 (Tenn. Sept. 
24201 


NOTES TO DECISIONS 


2. Writ of Possession. 

Tenn. R. Civ. P. 62.01 did not apply to the 
dismissal of writs of certiorari and supersedeas, 
and a landlord was entitled to seek and enforce 
a writ of possession because a writ was injunc- 
tive in nature, and to the extent the order 
dismissed the writs, the order was the equiva- 
lent of a denial of injunctive relief; once the writ 


of supersedeas was dismissed, the landlord, as 
the prevailing party in general sessions court, 
was entitled to the issuance and execution of 
the writ of possession. Gallatin Hous. Auth. v. 
Pelt, 532 S.W.3d 760, 2017 Tenn. App. LEXIS 
329 (Tenn. Ct. App. May 16, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 610 
(Tenn. Sept. 21, 2017). 
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29-18-127. Form of execution and writ — Disposition of personal 
property following defendant’s removal from property. 


(a) The execution for costs shall issue in the usual form, and the writ of 
possession may be as follows: 

State of Tennessee, 
To the sheriff or any constable of such county: County. 
Whereas, at a trial of forcible and unlawful detainer had in such county on 
the ___—s-_— day of ___—, 20__, before E F, a judge of the court of general 
sessions of such county, judgment was given that A B recover from C D 
possession of a certain tract or parcel of land, bounded [or known and 
described] as follows [insert the description in the warrant]: We therefore 
command you, that you take with you the force of the county, if necessary, 
and cause A B, the plaintiff in such judgment, to have and be restored to the 
possession of such tract or parcel of land, and that you remove C D, the 
defendant in such judgment, therefrom, and give such plaintiff peaceable 
possession of such premises, and make return to me in twenty (20) days how 
you have executed this writ. 

ie. ean Ol meee cO 68 Be Go, 

(b)(1) Upon removing the defendant in any judgment under this chapter, the 

plaintiff or a designated representative of the plaintiff, shall place the 

defendant’s personal property: 
(A) On the premises from which the defendant is being removed; 
(B) In an appropriate area clear of the entrance to the premises; and 
(C) At a reasonable distance from any roadway. 

(2) The plaintiff or a designated representative of the plaintiff shall not 
disturb the defendant’s personal property for forty-eight (48) hours. After 
such forty-eight (48) hours, the remaining personal property of the defen- 
dant may be discarded by the plaintiff or a designated representative of the 
plaintiff. 

(c)(1) All actions of any county, municipality, metropolitan form of govern- 

ment or other local government relative to the disposition of personal 

property after the execution of a writ of possession shall be temporarily 
suspended during the forty-eight-hour time period created pursuant to 

subsection (b). 

(2) Notwithstanding subdivision (c)(1), a county, municipality, metropoli- 
tan form of government or other local government shall not be liable for any 
damages to the defendant’s personal property. 

(d) The plaintiff or a designated representative of the plaintiff, acting in 
accordance with this section, shall not be liable for any damages to the 
defendant’s personal property during or after the forty-eight-hour time period, 
unless it can be established by clear and convincing evidence that the damages 
resulted from a malicious act or malicious omission of the plaintiff or a 
designated representative of the plaintiff. 


History. Shan., § 5107; mod. Code 1932, § 9262; impl. 
Code 1858, § 3359 (deriv. Acts 1841-1842, ch. am. Acts 1979, ch. 68, § 3; T.C.A. (orig. ed.), 
186, § 4); impl. am. Acts 1879, ch. 23, § 1; § 23-1629; Acts 2014, ch. 534, § 1. 


29-18-128 


Amendments. 
The 2014 amendment added (b)-(d). 


29-18-128. Appeal. 
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Effective Dates. 
Acts 2014, ch. 534, § 2. July 1, 2014. 


NOTES TO DECISIONS 


8. Miscellaneous. 

While plaintiff tenant had waived remand for 
failure to file a motion to remand timely as 
required by 28 U.S.C. § 1447(c), and he had 
asserted federal arguments including violation 
of his due process and equal protection rights 
under the Fourteenth Amendment and viola- 
tions of the Fair Housing Act, 29 U.S.C. § 794, 
there was a question whether defendant hous- 
ing authority, under 28 U.S.C. § 1441(a), could 
remove a state court eviction action based on 
federal question jurisdiction under 28 U.S.C. 


§ 1331 merely by labeling the tenant’s petition/ 
appeal in that action as a “complaint” (which 
was itself an appeal for a trial de novo pursuant 
to T.C.A. §§ 29-18-128, 16-15-729, of a final 
judgment in the housing authority’s state court 
unlawful detainer action) and the tenant as a 
“plaintiff,” thus, briefing was required as to 
whether subject matter existed. Felts v. Cleve- 
land Hous. Auth., 821 F. Supp. 2d 968, 2011 
U.S. Dist. LEXIS 110300 (E.D. Tenn. Sept. 26, 
2011). 


29-18-129. Certiorari and supersedeas to circuit court. 


Cited: 
Isham v. Marshall, — S.W.3d —, 2011 Tenn. 
App. LEXIS 317 (Tenn. Ct. App. June 10, 2011). 


NOTES TO DECISIONS 


ANALYSIS 


1 Scope of Section. 
16. Bond on Appeal or Certiorari. 
17. Time Limits. 


1. Scope of Section. 

Giving each word in the statute meaning, an 
unsuccessful defendant seeking writs of certio- 
rari and supersedeas must post a bond with 
sufficient security to cover costs, damages, and 
the value of the rent during the litigation. 
Gallatin Hous. Auth. v. Pelt, 532 S.W.3d 760, 
2017 Tenn. App. LEXIS 329 (Tenn. Ct. App. 
May 16, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 610 (Tenn. Sept. 21, 2017). 


16. Bond on Appeal or Certiorari. 

Circuit court properly dismissed writs of cer- 
tiorari and supersedeas after a tenant failed to 
file a possessory bond because the tenant failed 
to post a possessory bond of any amount; the 
tenant’s promise to pay rent failed to meet the 
requirements of the statute, which specified a 
bond with security. Gallatin Hous. Auth. v. Pelt, 
532 S.W.3d 760, 2017 Tenn. App. LEXIS 329 
(Tenn. Ct. App. May 16, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 610 (Tenn. 
Sept. 21, 2017). 

Plain language of the statute indicates that 
the bond must“cover, besides costs and dam- 
ages, the value of the rent of the premises 
during the litigation, and following the rules of 
grammar and punctuation, "during the litiga- 


tion“ can only modify ”the value of the rent“ not 
*costs and damages“; damages and the value of 
rent during the litigation are two separate 
elements of the bond amount. Gallatin Hous. 
Auth. v. Pelt, 532 S.W.3d 760, 2017 Tenn. App. 
LEXIS 329 (Tenn. Ct. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
610 (Tenn. Sept. 21, 2017). 

In light of the liberal policy of allowing indi- 
gent parties to proceed in court without first 
providing a cost bond, an indigent defendant in 
an unlawful detainer action who has petitioned 
for writs of certiorari and supersedeas is re- 
quired to post a possessory bond, but the bond 
does not have to include the costs of the action; 
in other words, the bond posted by the indigent 
defendant must be sufficient in amount to cover 
damages and the value of the rent of the 
premises during the litigation. Gallatin Hous. 
Auth. v. Pelt, 532 S.W.3d 760, 2017 Tenn. App. 
LEXIS 329 (Tenn. Ct. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
610 (Tenn. Sept. 21, 2017). 

Circuit court properly interpreted damages 
to include the amount of the monetary judg- 
ment awarded by the general sessions court 
because the statute included in the bond re- 
quirement the value of the rent during the 
litigation in an effort to enlarge, not to dimin- 
ish, the landlord’s protection; limiting the scope 
of damages to those incurred on appeal would 
run contrary to the statute’s intent as ex- 
pressed in its plain language. Gallatin Hous. 
Auth. v. Pelt, 532 S.W.3d 760, 2017 Tenn. App. 
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LEXIS 329 (Tenn. Ct. App. May 16, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
610 (Tenn. Sept. 21, 2017). 

Although the circuit court erred in including 
the amount of costs in determining the amount 
of the possessory bond, it did not err in dismiss- 
ing the writ of supersedeas because the tenant 
failed to post a possessory bond of any amount. 
Gallatin Hous. Auth. v. Pelt, 532 S.W.3d 760, 
2017 Tenn. App. LEXIS 329 (Tenn. Ct. App. 
May 16, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 610 (Tenn. Sept. 21, 2017). 

Tenant was not entitled to proceed with a 
writ of certiorari after the writ of supersedeas 
was dismissed because she filed her petition for 
writs of certiorari and supersedeas within the 
time allowed for filing a direct appeal, and the 
tenant was not deprived of an appeal and could 
establish a good and sufficient reason for not 
taking an appeal. Gallatin Hous. Auth. v. Pelt, 
532 S.W.3d 760, 2017 Tenn. App. LEXIS 329 
(Tenn. Ct. App. May 16, 2017), appeal denied, 
— §.W.3d —, 2017 Tenn. LEXIS 610 (Tenn. 
Sept. 21, 2017). 


29-18-130 


Giving each word in the statute meaning, as 


- the court must, an unsuccessful defendant 


seeking writs of certiorari and supersedeas 
must post a bond with sufficient security to 
cover costs, damages, and the value of the rent 
during the litigation. Rentals v. Appelt, — 
S.W.3d —, 2018 Tenn. App. LEXIS 444 (Tenn. 
Ct. App. Aug. 3, 2018). 


17. Time Limits. 

Circuit court properly dismissed a tenant’s 
petition for common law and/or statutory writs 
of certiorari and supersedeas as untimely be- 
cause the specific statute at issue governed 
both statutory and common law writs in forc- 
ible entry and detainer actions, and it was 
undisputed that the tenant filed its petition 
more than two years after the general sessions 
court entered judgments in the unlawful de- 
tainer actions. Outloud! Inc. v. Dialysis Clinic, 
Inc., — S.W.3d —, 2017 Tenn. App. LEXIS 605 
(Tenn. Ct. App. Sept. 11, 2017), appeal denied, 
— §.W.3d —, 2018 Tenn. LEXIS 120 (Tenn. Feb. 
14, 2018). 


29-18-130. Immediate execution of writ of possession — Bond pending 


appeal. 


NOTES TO DECISIONS 


ANALYSIS 


0.5. Posting Bond. 

1. Certiorari and Supersedeas by Defen- 
dant. 

Appeal Not Perfected. 

Writ of Possession. 

—Requirements. 

Jurisdiction. 


ig Se 


0.5. Posting Bond. 

By reading the plain language of T.C.A. § 29- 
18-130(b)(2) and construing it harmoniously 
with Tenn. R. Civ. P. 62.05, the statute did not 
require a tenant who had surrendered posses- 
sion of the property to post a bond for one year’s 
rent when appealing an adverse judgment of 
the general sessions court in an unlawful de- 
tainer action; the cost bond that the tenants 
had already posted pursuant to T.C.A. § 27-5- 
103(a) was sufficient to perfect their appeal and 
confer subject matter jurisdiction on the circuit 
court. Johnson v. Hopkins, 432 S.W.38d 840, 
2013 Tenn. LEXIS 1010 (Tenn. Dec. 19, 2013). 

Circuit court erroneously held that a tenant 
did not properly perfect an appeal in an unlaw- 
ful detainer action when the tenant failed to 
post a non-jurisdictional bond for staying the 
writ of possession because the tenant’s failure 
to post the bond of one year’s rent allowed the 
landlord to regain possession immediately, but 
it did not deprive the circuit court of subject 


matter jurisdiction over the appeal. McLucas v. 
Nance, — S.W.3d —, 2015 Tenn. App. LEXIS 
834 (Tenn. Ct. App. Oct. 12, 2015). 

Trial court erred in dismissing for lack of 
subject matter jurisdiction a property owner’s 
appeal of an order granting immediate posses- 
sion of the disputed property to a purchaser 
based on his failure to post the possessory bond, 
although he remained in possession of the prop- 
erty, because the bond was non-jurisdictional; a 
possessory tenant’s failure to file a bond in the 
amount of one year’s rent did not prevent that 
tenant from perfecting his or her appeal to 
circuit court. Belgravia Square, LLC v. White, 
— §.W.3d —, 2019 Tenn. App. LEXIS 547 
(Tenn. Ct. App. Nov. 7, 2019). 


1. Certiorari and Supersedeas by Defen- 
dant. 

Appellate court lacked subject matter juris- 
diction to adjudicate the issues raised on appeal 
because an occupant of property sold at a fore- 
closure sale did not perfect the appeal by filing 
a bond for good surety or pauper’s oath under 
T.C.A. §§ 27-5-103 or 29-18-130, and the bond 
requirements were mandatory and jurisdic- 
tional. Pledged Prop. II, LLC v. Morris, — 
S.W.3d —, 2013 Tenn. App. LEXIS 258 (Tenn. 
Ct. App. Apr. 15, 2018). 


2. Appeal Not Perfected. 
Appellant met the requirement of the juris- 
dictional cost bond for appeal to the circuit 
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court by filing a pauper’s oath, and had she 
relinquished possession of the property, the 
appeal bond would have been sufficient to per- 
fect her appeal; however, because she retained 
possession, she was also required to post a 
possession bond, and in the absence of one, the 
appeal was not perfected, and the trial court 
properly dismissed it. Crye-Leike Prop. Mgmt. 
v. Dalton, — S.W.3d —, 2016 Tenn. App. LEXIS 
670 (Tenn. Ct. App. Sept. 12, 2016). 


3. Writ of Possession. 

Tenn. R. Civ. P. 62.01 did not apply to the 
dismissal of writs of certiorari and supersedeas, 
and a landlord was entitled to seek and enforce 
a writ of possession because a writ was injunc- 
tive in nature, and to the extent the order 
dismissed the writs, the order was the equiva- 
lent of a denial of injunctive relief; once the writ 
of supersedeas was dismissed, the landlord, as 
the prevailing party in general sessions court, 
was entitled to the issuance and execution of 
the writ of possession. Gallatin Hous. Auth. v. 
Pelt, 5382 S.W.3d 760, 2017 Tenn. App. LEXIS 
329 (Tenn. Ct. App. May 16, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 610 
(Tenn. Sept. 21, 2017). 


4, —Requirements. 

Trial court erred in granting a landlord’s 
motion to dismiss a tenant’s appeal of a de- 
tainer warrant because the tenant’s failure to 
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post bond equal to one year’s rent enabled the 
landlord to regain possession immediately but 
did not deprive the trial court of subject matter 
jurisdiction to adjudicate the tenant’s appeal 
since the possession bond was not jurisdic- 
tional; the trial court should have awarded the 
landlord immediate possession of the property 
and allowed the appeal to proceed. Rentals v. 
Appelt, — S.W.3d —, 2018 Tenn. App. LEXIS 
444 (Tenn. Ct. App. Aug. 3, 2018). 

Tenant’s failure to post bond does not deprive 
a trial court of jurisdiction to hear a tenant’s 
appeal from general sessions court, and this is 
so even where the tenant fails to surrender 
possession voluntarily; if a tenant does not post 
a bond of one year’s rent, his or her appeal can 
continue, but the landlord is entitled to imme- 
diate possession without the landlord being 
required to post any bond. Rentals v. Appelt, — 
S.W.3d —, 2018 Tenn. App. LEXIS 444 (Tenn. 
Ct. App. Aug. 3, 2018). 


5. Jurisdiction. 

Property owner’s pending federal lawsuit did 
not foreclose the trial court’s jurisdiction to 
decide the issue of possession of the property 
because there was no final judgment that would 
preclude the state court from exercising juris- 
diction over the in personam detainer action. 
Belgravia Square, LLC v. White, — S.W.3d —, 
2019 Tenn. App. LEXIS 547 (Tenn. Ct. App. 
Nov. 7, 2019). 


29-18-131. Monetary judgment in circuit court. 


Cited: 
Isham v. Marshall, — S.W.3d —, 2011 Tenn. 
App. LEXIS 317 (Tenn. Ct. App. June 10, 2011). 
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Liability of governmental entity for damages, injury, or death proximately caused by 
governmental entity intentionally prohibiting or preventing law enforcement or 
fire and rescue services from accessing specifically bounded area within govern- 
mental entity’s jurisdiction during public demonstration. 


Part 3. Claims Procedure 


Determinations to be made by court — Restrictions on claims against employees — 
Health care liability — Immunity indemnification and insurability of local govern- 
ment employees. 
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Creation of reserve or special fund — Pooling agreements with other governmental 
entities — Election to self-insurer. [Applicable to injuries occurring prior to July 1, 
2014.] 

Catastrophic injuries fund commission created. 


PART 1 
GENERAL PROVISIONS 


29-20-101. Title. 


Attorney General Opinions. 

The Healthy Workplace Act of 2014 does not 
create a new cause of action against state or 
local employers or against state or local em- 
ployees for abusive conduct in the workplace. It 
appears that when a state or local government 
complies with the policy-adoption requirement 
of T.C.A. § 50-1-503(b), that entity would, un- 
der certain circumstances, acquire a specific 
supplement to the immunity already applicable 
under the Governmental Tort Liability Act 
(GTLA) and the Tennessee Claims Commission 
Act.. OAG 15-01, 2015 Tenn. AG LEXIS 1 
(1/6/15). 

The Healthy Workplace Act extends to quasi- 
governmental entities. “Employer” is defined in 
the Act as any agency, county, metropolitan 


government, municipality, or other political 
subdivision of the state. The definition of 
“agency” in the Act includes all boards, offices, 
and other agencies of the executive, legislative, 
or judicial branches of government. OAG 15-01, 
2015 Tenn. AG LEXIS 1 (1/6/15). 

Each “employer” may adopt a policy conform- 
ing to T.C.A. § 50-1-503(b). When the employer 
is a local governmental entity, such as a county 
or a municipality, the question of who has 
authority within that local governmental entity 
to adopt such a policy is a matter of local law 
and will depend in each case on the particular 
charter of the local government, its ordinances, 
rules, and regulations. OAG 15-01, 2015 Tenn. 
AG LEXIS 1 (1/6/15). 


NOTES TO DECISIONS 


ANALYSIS 


a? Construction with Other Statutes. 
4, Jurisdiction. 

5. Action Against State Agencies. 

9. Immunity. 

12. Intentional Tort. 

13. Proximate Cause. 

14. Burden of Proof. 


3. Construction with Other Statutes. 
Court of Appeals of Tennessee, at Nashville, 
concludes that T.C.A. § 41-2-123(d)(2) operates 
to remove immunity in cases where an inmate 
is injured while working on a detail, but only as 
it pertains to liability for medical treatment, 


and controls over the more general provisions 
of the Tennessee Governmental Tort Liability 
Act, T.C.A. § 29-20-101 et seq. Vaughn v. City 
of Tullahoma, — S.W.38d —, 2017 Tenn. App. 
LEXIS 502 (Tenn. Ct. App. July 21, 2017). 


4. Jurisdiction. 

Transfer Statute, T.C.A. § 16-1-116, is appli- 
cable to Government Tort Liability Act, T.C.A. 
§ 29-20-101 et seq., claims; the Transfer Stat- 
ute does not create a new substantive right or a 
new cause of action that could be asserted 
against the state or its political subdivisions, 
but the Transfer Statute merely authorizes the 
transfer of such a claim to a court empowered to 
hear the merits of the claim. Haynes v. Ruther- 
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ford County, 359 S.W.3d 585, 2011 Tenn. App. 
LEXIS 350 (Tenn. Ct. App. June 27, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
915 (Tenn. Sept. 21, 2011). 


5. Action Against State Agencies. 

In a suit brought under the Tennessee Gov- 
ernmental Tort Liability Act after plaintiff fell 
in a puddle of water on property adjacent to a 
water tower located on property owned by a 
governmental entity, the record fully supported 
the findings by the trial court that plaintiff 
failed to show that the governmental entity’s 
water tank caused a defective condition on the 
adjacent property or, if a dangerous condition 
existed on the adjacent property that the gov- 
ernmental entity had notice of it. Morgan v. 
Memphis Light Gas & Water, — S.W.3d —, 
2018 Tenn. App. LEXIS 66 (Tenn. Ct. App. Feb. 
6, 2018). 

In a suit brought under the Tennessee Gov- 
ernmental Tort Liability Act after plaintiff fell 
in a puddle of water on property adjacent to a 
water tower located on property owned by a 
governmental entity, the trial court properly 
considered the Eaton factors in determining 
that the adjacent owner, which had a duty to 
use ordinary care to keep its premises safe, and 
plaintiff, who had a duty to use reasonable care 
for his own safety, were each at least 50 percent 
at fault. Morgan v. Memphis Light Gas & 
Water, — S.W.3d —, 2018 Tenn. App. LEXIS 66 
(Tenn. Ct. App. Feb. 6, 2018). 


9. Immunity. 

Language in T.C.A. § 29-20-205(2) retaining 
governmental immunity in cases involving in- 
fliction of mental anguish applies only to claims 
for intentional infliction of emotional distress. 
Consequently, a governmental entity does not 
retain immunity under the Tennessee Govern- 
mental Tort Liability Act, T.C.A. § 29-20-101 et 
seq., against claims of negligent infliction of 
emotional distress. Marla H. v. Knox County, 
361 S.W.3d 518, 2011 Tenn. App. LEXIS 360 
(Tenn. Ct. App. June 29, 2011), appeal denied, 
— §.W.3d —, 2011 Tenn. LEXIS 1042 (Tenn. 
Oct. 18, 2011). 

Plaintiffs suit alleging that defendants vio- 
lated his civil rights pursuant to the Civil 
Rights Act, 42 U.S.C. § 1983, and that their 
actions constituted violations of the Tennessee 
Governmental Liability Act, T.C.A. § 29-20-101 
et seq., by bringing an unsuccessful criminal 
case against him was properly dismissed be- 
cause the suit was barred by judicial immunity 
and sovereign immunity; the Tennessee Gov- 
ernmental Liability Act expressly excluded 
claims for violation of civil rights under § 1983. 
Houston v. Scott, — S.W.3d —, 2012 Tenn. App. 
LEXIS 33 (Tenn. Ct. App. Jan. 17, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 386 
(Tenn. May 28, 2012). 
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In a wrongful death, medical malpractice 
(now health care liability), and civil rights 
action brought by the estate of a deceased 
inmate against a sheriff, a county, and others, a 
district court dismissed the medical malprac- 
tice (now health care liability) suit against the 
county asserted under Tennessee law because 
the county was immune from suit, pursuant to 
the Tennessee Governmental Tort Liability Act, 
T.C.A. § 29-20-205(2). Ramirez-Rosales v. Ma- 
theny, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 
100887 (E.D. Tenn. Sept. 6, 2011). 


12. Intentional Tort. 

Finding in favor of a walker was improper 
because the government employee’s operation 
of equipment constituted the intentional tort of 
assault rather than negligence and the govern- 
ment could not have been held liable under the 
Governmental Tort Liability Act, T.C.A. §§ 29- 
20-101 to 29-20-408 absent proof of its negli- 
gent supervision. Hughes v. Metro. Gov't of 
Nashville & Davidson County, 340 S.W.3d 352, 
2011 Tenn. LEXIS 455 (Tenn. May 24, 2011), 
rehearing denied, Hughes v. Metro. Gov’t, — 
S.W.3d —, 2011 Tenn. LEXIS 603 (Tenn. June 
14, 2011). 


13. Proximate Cause. 

Judgment was properly entered for an ac- 
cused on a Tennessee Governmental Tort Li- 
ability Act, T.C.A. § 29-20-101 et seq., claim 
after an assault in a jail cell as a county 
breached its duty to the accused by failing to 
timely release him pursuant to the arraigning 
court’s order; proximate cause was implicit in 
the finding that the attack would not have 
happened if the accused had been timely re- 
leased as several of the inmates in the cell were 
charged with violent crimes, and the injury was 
reasonably foreseeable. King v. Anderson 
County, — S.W.3d —, 2012 Tenn. App. LEXIS 
821 (Tenn. Ct. App. Nov. 29, 2012), affd in part, 
revd in part, 419 S.W.3d 232, 2013 Tenn. 
LEXIS 989 (Tenn. 2013). 

In a premises liability case filed pursuant to 
the Tennessee Governmental Tort Liability Act, 
alleging that plaintiff fell because the sidewalk 
was in a dangerous and defective condition due 
to the negligence of the city, the trial court did 
not err in failing to find a causal connection 
between the defective sidewalk and the injuries 
plaintiff received because neither plaintiff nor 
any witnesses were able to testify as to what 
caused plaintiffs fall on the sidewalk; and, in 
fact, when asked if she knew what caused her 
to fall, plaintiff responded in the negative. 
Lurks v. City of Newbern, — S.W.3d —, 2017 
Tenn. App. LEXIS 47 (Tenn. Ct. App. Jan. 26, 
2017). 

In a case in which the parents of a student 
filed suit against a metropolitan government 
for negligence under the Tennessee Govern- 
mental Tort Liability Act, after their child, who 
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was autistic, injured her arm at school, the 
metropolitan government’s motion for sum- 
mary judgment was properly granted because, 
even if the trial court had allowed the parents 
to amend their complaint to include the allega- 
tions regarding the playground and that the 
child should not have been allowed to enter the 
playground, the parents failed to prove cause in 
fact or proximate cause as they failed to point to 
evidence demonstrating how the child injured 
her arm or how any precaution or supervision 
by the metropolitan government could have 
prevented the injury. Webster ex rel. Webster v. 
Metro. Gov't Nashville And Davidson Cty., — 
S.W.3d —, 2019 Tenn. App. LEXIS 14 (Tenn. Ct. 
App. Jan. 11, 2019), appeal denied, Webster ex 
rel. Shakia W. v. Metro. Gov’t of Nashville & 
Davidson Cty., — S.W.3d —, 2019 Tenn. LEXIS 
251 (Tenn. June 20, 2019). 


29-20-102. Chapter definitions. 


29-20-102 


14. Burden of Proof. 

Trial court properly dismissed an injured 
pedestrian’s action against a city under the 
Governmental Tort Liability Act because, inter 
alia, the pedestrian failed to prove that a dan- 
gerous or defective condition existed or that the 
city had prior notice or sufficient time to take 
corrective action or to warn of the dangerous 
condition or defect since she provided no expert 
proof to support her contention that the design 
of the steps, the installation of a handrail on 
only one side of the steps, or the elevation of the 
metal strip on the edge of the steps constituted 
a dangerous or defective condition, and the 
city’s subsequent corrective measures did not 
prove that a dangerous condition or defect 
existed before the pedestrian’s fall. James v. 
City of Dyersburg, — S.W.3d —, 2019 Tenn. 
App. LEXIS 94 (Tenn. Ct. App. Feb. 22, 2019). 


As used in this chapter, unless the context otherwise requires: 

(1) “Claim” means any claim brought against a governmental entity or its 
employee as permitted by this chapter; 

(2) “Employee” means and includes any official (whether elected or 
appointed), officer, employee or servant, or any member of any board, agency, 
or commission (whether compensated or not), or any officer, employee or 
servant thereof, of a governmental entity, including the sheriff and the 
sheriffs employees and, further including regular members of voluntary or 
auxiliary firefighting, police, or emergency assistance organizations; 

(3)(A) “Governmental entity” means any political subdivision of the state 

of Tennessee including, but not limited to, any municipality, metropolitan 

government, county, utility district, school district, nonprofit volunteer fire 

department receiving funds appropriated by a county legislative body or a 

legislative body of a municipality, human resource agency, community 

action agency or nonprofit corporation that administers the Head Start or 

Community Service Block Grant programs, public building authority, and 

development district created and existing pursuant to the constitution and 

laws of Tennessee, or any instrumentality of government created by any 
one (1) or more of the named local governmental entities or by an act of the 
general assembly. “Governmental entity” also means a nonprofit public 
benefit corporation or charitable entity, including any entity with tax 

exempt status under the Internal Revenue Code § 501(c)(3) (26 U.S.C. 

§ 501(c)(3)), that is appointed by statute, ordinance, resolution, contract, 

or other governmental directive to develop, maintain, manage, and pro- 

vide services and activities at government owned property that is a public 

park, including facilities located on park property; 
(B)G) In any county having a population not less than eight hundred 
ninety-seven thousand four hundred (897,400) and not more than eight 
hundred ninety-seven thousand five hundred (897,500), according to the 
2000 federal census or any subsequent federal census, “governmental 
entity” means any political subdivision of the state of Tennessee 
including, but not limited to, any municipality, county, utility district, 
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school district, nonprofit volunteer fire department receiving funds 

appropriated by a county legislative body or a legislative body of a 

municipality, human resource agency, community action agency or 

nonprofit corporation that administers the Head Start or Community 

Service Block Grant programs, public building authority, development 

district created and existing pursuant to the constitution and laws of 

Tennessee, or any instrumentality of government created by any one (1) 

or more of the local governmental entities named in this subdivision 

(3)(B) or by an act of the general assembly, or nonprofit public benefit 

corporation operating a hospital whose voting board of directors or 

governing body is appointed, designated or elected by one (1) or more of 
the local governmental entities named in this subdivision (3)(B), and 
which hospital corporation either: 
(a) Receives funds appropriated by a county legislative body or a 
legislative body of a municipality; or 
(b) Receives or leases hospital real property from a county and/or 
municipality. 

(ii) Such hospital corporation shall be subject to the Open Meetings 
Law, compiled in title 8, chapter 44, and subject to the Open Records 
Law, compiled in title 10, chapter 7, to the extent that other local 
government hospitals and government hospital authorities are subject 
to such laws; 

(iii) This subdivision (3)(B) shall apply to all claims filed on or after 
July 1, 2003; 

(C) In any county having a population not less than five hundred 
sixty-nine thousand eight hundred (569,800) nor more than five hundred 
sixty-nine thousand nine hundred (569,900), according to the 2000 federal 
census or any subsequent federal census, “governmental entity” also 
means a nonprofit public benefit corporation or charitable entity, including 
an entity with tax exempt status under Internal Revenue Code 
§ 501(c)(3), codified in 26 U.S.C. § 501(c)(3), that operates or is created to 
operate, in conjunction with a metropolitan hospital authority, where such 
authority was formed pursuant to the Metropolitan Hospital Authority 
Act, compiled in title 7, chapter 57; and 

(D) “Governmental entity” also means a nonprofit property owners 
association that: 

(i) Has received a determination of exemption from the internal 
revenue service under the federal Internal Revenue Code § 501(c)(4) (26 
U.S.C. § 501(c)(4)); 

(ii) Maintains more than one hundred (100) miles of roadway; 

(iii) Owns and operates a water or sewer distribution service; 

(iv) Appropriates funds to support a nonprofit volunteer fire depart- 
ment or a police department; 

(v) Manages trash pick-up services; 

(vi) Funds, operates, and maintains at least one (1) park, recreation 
facility, walking trail, and dog park; and 

(vii) Is a census designated place according to the 2010 federal 
census; 
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(4) “Injury” means death, injury to a person, damage to or loss of property 
or any other injury that one may suffer to one’s person, or estate, that would 
be actionable if inflicted by a private person or such person’s agent. 


History. tence in the definition of “Governmental en- 
Acts 1973, ch. 345, § 2; 1976, ch. 608, §§ 1,2; tity”. 

T.C.A., § 23-3302; modified; Acts 1984, ch. 889, The 2021 amendment added (3)(D). 

§ 1; 1986, ch. 942,§ 1; 1998, ch. 937, § 1; 2003, 

ch. 321, §§ 1, 2; 2005, ch. 54, § 1; 2009, ch. 206, Effective Dates. 

$0 1028 2010 2th. 752.8 12011) chs 318)7§ 11; Acts 2015, ch. 487, § 2. May 20, 2015. 

2015(eh {4875-8 1; 2021) chs 534,°§..1, Acts 2021, ch. 534, § 2. May 25, 2021. 


Amendments. 
The 2015 amendment added the second sen- 


29-20-107. Definition of government employee for tort liability pur- 
poses. 


(a) Any person who is not an elected or appointed official or a member of a 
board, agency or commission shall not be considered an employee of a 
governmental entity for purposes of this chapter unless the court specifically 
finds that all of the following elements exist: 

(1) The governmental entity itself selected and engaged the person in 
question to perform services; 

(2) The governmental entity itself is liable for the payment of compensa- 
tion for the performance of such services and the person receives all of such 
person’s compensation directly from the payroll department of the govern- 
mental entity in question; 

(3) The person receives the same benefits as all other employees of the 
governmental entity in question including retirement benefits and the 
eligibility to participate in insurance programs; 

(4) The person acts under the control and direction of the governmental 
entity not only as to the result to be accomplished but as to the means and 
details by which the result is accomplished; and 

(5) The person is entitled to the same job protection system and rules, 
such as civil service or grievance procedures, as are other persons employed 
by the governmental entity in question. 

(b) A governmental entity’s reservation of the right to approve employment 
or terminate employment by any contract, agreement or other means or such 
entity's ability to control or direct a person not otherwise in the regular employ 
of such entity shall not operate to make a person an employee of such entity for 
the purpose of the immunity granted by this chapter unless such person 
otherwise qualifies as an employee according to this section. 

(c) No governmental entity may extend the immunity granted by this 
chapter to independent contractors or other persons or entities by contract, 
agreement or other means, nor shall the doctrine of borrowed servants operate 
to make any person a governmental entity employee for the purpose of 
immunity who does not otherwise meet all of the elements set out in this 
section. 

(d) A regular member of a voluntary or auxiliary firefighting, police or 
emergency assistance organization of a governmental entity shall be consid- 
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ered to be an employee of that governmental entity for purposes of this chapter 
without regard to the elements set forth in subsection (a). 

(e) Persons who are employed in part-time, seasonal, or probationary 
positions by a governmental entity shall not be disqualified by subdivision 
(a)(3) or (a)(5) from the immunity granted by this chapter if they receive the 
same benefits or are subject to the same job protection system and rules as 
other persons employed by that government in comparable part-time, sea- 
sonal, or probationary positions. 

(f) Agreements between governmental entities entered into pursuant to the 
Interlocal Cooperation Act, title 12, chapter 9, or as otherwise duly authorized 
by law, may confer or determine the status of an employee for purposes of this 
chapter on persons without regard to the elements set forth in subsection (a). 
Such agreements may provide, but are not, limited to, agreements that an 
employee of a governmental entity, including, but not limited to, police officers 
shall be assigned to another governmental entity to serve a particular purpose. 
The agreement may provide which of the governmental entities shall be liable 
for the acts of such person who shall continue to be considered as an employee 
for purposes of this chapter. 

(g)(1)(A) Notwithstanding any provision of this chapter to the contrary, 
non-governmental independent contractors or other persons or entities 
that contract with or enter into any agreements with the regional 
transportation authority, as defined and created in title 64, chapter 8, for 
the provision of commuter rail transit services, facilities, or functions upon 
a rail line or rail line right-of-way owned and maintained by a govern- 
mental entity shall be granted limited tort exposure under this chapter. 
This grant of limited tort exposure shall be provided only when the 
non-governmental independent contractors or other persons or entities 
are providing by contract or agreement the rail transit services, facilities, 
or functions that title 64, chapter 8 authorizes the regional transportation 
authority to perform. 

(B) In performing or providing such rail transit services, facilities, or 
functions, the non-governmental independent contractors or other persons 
or entities are deemed to be the functional equivalent of the regional 
transportation authority. They are performing or providing these rail 
transit services, facilities, or functions in the stead of the regional 
transportation authority and by such are fulfilling a public purpose that is 
authorized to be performed by the regional transportation authority. The 
regional transportation authority shall enter into such contracts or 
agreements because it has been determined by the board of the regional 
transportation authority to be more cost effective to contract or enter into 
an agreement for the rail transit services, facilities, or functions. When the 
regional transportation authority’s independent contractor or other per- 
son or entity that provides these rail transit services, facilities, or 
functions is deemed to be the functional equivalent of the regional 
transportation authority as provided for in this subsection (g), then the 
regional transportation authority’s contracting party or party to the 
agreement shall have limited tort exposure as long as the regional 
transportation authority's contracting party or party to the agreement 
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was performing rail transit services, facilities or functions within the 
scope of work and during the normal course of work of the contract or 
agreement when the accident occurred. The regional transportation au- 
thority’s contracting party or party to the agreement will not be afforded 
any limits to its tort exposure for gross negligence in the performance of 
the contract or agreement. 

(C) For any rail transit accident, occurrence, or act, the limits of tort 
exposure for the regional transportation authority’s contracting party or 
party to the agreement shall be two million dollars ($2,000,000) for bodily 
injury or death of any one (1) person in any one (1) accident, occurrence or 
act, and thirty million dollars ($30,000,000) for bodily injury or death of all 
persons in any one (1) accident, occurrence, or act arising or that occurred 
during that time frame. No tort liability limits shall be granted to the 
non-governmental contractor or other persons or entities that contract 
with or enter into any agreement with the regional transportation 
authority for injury to or destruction of property in any accident, occur- 
rence, or act. The regional transportation authority shall maintain, or 
cause to be maintained, a self insurance retention fund in a minimum 
amount of one million dollars ($1,000,000) up to an amount not to exceed 
two million dollars ($2,000,000), which shall be utilized as a first fund 
source for any payment of a tort claim arising from any rail transit 
accident, occurrence or act that results in bodily injury or death to one (1) 
or more persons. 

(2) The limits of liability prescribed under subdivision (g)(1) shall not 


apply to any for-profit owners of rail lines or rail line rights-of-way. As a 
matter of public policy, the general assembly declares and deems the 
operation of the regional transportation authority's commuter rail train to 
be a public purpose, a public and governmental function and a matter of 


public necessity. 


History. 

Acts 1981, ch. 527, § 1; 1984, ch. 889, §§ 2, 3; 
1985, ch. 55, § 1; 2008, ch. 918, § 1; 2012, ch. 
835, §§ 3, 4; 20138, ch. 96, § 1. 


Amendments. 

The 2008 amendment, effective until July 1, 
2018, added (g). 

The 2012 amendment, in (g)(1), deleted the 
former third from the last sentence which read: 
“From July 1, 2008, until June 30, 2013, for any 
rail transit accident, occurrence, or act, the 
limits of tort exposure for the regional trans- 
portation authority’s contracting party or party 
to the agreement shall be two million dollars 
($2,000,000) for bodily injury or death of any 
one (1) person in any one (1) accident, occur- 
rence or act, and thirty million dollars 
($30,000,000) for bodily injury or death of all 
persons in any one (1) accident, occurrence, or 
act arising or that occurred during that time 
frame.”, redesignated the former first two sen- 
tences as present (A), redesignated the former 
fourth through seventh sentences as (B), redes- 


ignated the remaining sentences as (C), and 
deleted “From July 1, 2008, until June 30, 
2013” from the beginning of present (B); and 
deleted (g)(3) which read: “Unless amended or 
extended, this subsection (g) shall expire July 
1, 2080.) 

The 2013 amendment deleted the former last 
sentence of (g)(2) which read: “Any for-profit 
owners of rail lines or rail line rights-of-way 
shall not deny access to, trackage rights on, or 
use of rail lines or rail line rights-of-way for the 
operation of a regional transportation authority 
commuter rail operation based upon any crite- 
ria attributable to tort liability, nor shall the 
for-profit owners of rail lines or rail line rights- 
of-way subject or require the regional transpor- 
tation authority to provide any tort liability 
protection, insurance or coverage as part of any 
access to, tracking rights on, or use of rail lines 
owned by such a for-profit.” 


Effective Dates. 
Acts 2012, ch. 835, § 5. April 25, 2012. 
Acts 2018, ch. 96, § 2. April 11, 2013. 
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NOTES TO DECISIONS 


2. Not an Employee. 

Medical legal examiner (MLE), who worked 
at a hospital, was not a “government employee” 
protected from liability by the Governmental 
Tort Liability Act because the MLE did not 
prove she was paid by the governmental enti- 
ty’s payroll department; the MLE was assigned 
a vendor number rather than an employee 
number, submitted an invoice for services ren- 
dered, received a 1099 at the end of the year, 
and was paid from the entity’s professional 
services account, not from the payroll account. 


Baker v. Snedegar, — S.W.3d —, 2013 Tenn. 
App. LEXIS 673 (Tenn. Ct. App. Oct. 8, 2013). 

Neither doctor was a governmental employee 
within the meaning of the Tennessee Govern- 
ment Tort Liability Act, and as the require- 
ments for an employee of a governmental entity 
were not met, the summary dismissal of this 
claim was affirmed. Gilreath v. Chattanooga- 
Hamilton Cnty. Hosp. Auth., —S.W.3d —, 2016 
Tenn. App. LEXIS 412 (Tenn. Ct. App. June 15, 
2016). 


29-20-108. Immunity of emergency communications district boards, 
state, counties, and municipalities and employees — Ex- 
ceptions. 


(a) Emergency communications district boards, established in § 7-86-105, 
and the members of such board shall be immune from any claim, complaint or 
suit of any nature which relates to or arises from the conduct of the affairs of 
the board except in cases of gross negligence by such board or its members. The 
finding of the general assembly is that the service of such boards and the 
members thereof is so critical to the safety and welfare of the citizens of this 
state that such absolute and complete immunity is required for the free 
exercise of the duties of such boards by the members. 

(b) Such immunity shall also extend to employees of an emergency commu- 
nications district, and county and municipal governments for the acts or 
omissions of employees that manage, supervise, or perform 911 emergency 
communications service as communicators or dispatchers; provided, that all 
such employees shall attain and maintain training requirements as may be 
required by state law. 

(c) An emergency call taker or public safety dispatcher who assists or 
instructs a caller or bystander on T-CPR is not liable for any civil damages or 
subject to a civil suit of any nature arising out of the assistance and instruction 
provided to the caller or bystander, except in cases of gross negligence or willful 
misconduct. 

(d)(1) A caller or bystander may decline to receive T-CPR. 

(2) When a caller or bystander declines T-CPR, the emergency call taker 
or public safety dispatcher has no obligation to provide such instruction. 
(e) The emergency communication district, state, county, and municipality 

are not liable for any civil damages or subject to a civil suit of any nature for 
employees who answer 911 emergency calls and employees who are recently 
hired, except in cases of gross negligence or willful misconduct. 

(f) As used in this section, “I-CPR” means telecommunicator cardiopulmo- 
nary resuscitation, which is the dispatcher-assisted delivery of cardiopulmo- 
nary resuscitation (CPR) instruction by trained emergency call takers or public 
safety dispatchers to callers or bystanders for events requiring CPR, such as 
out-of-hospital cardiac arrest (OHCA). 
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History. 
Acts 1985, ch. 144, § 1; 2014, ch. 795, § 9; 
2020, ch. 575, §§ 2, 3. 


Amendments. 

The 2014 amendment, effective January 1, 
2015, rewrote (b) which read: “Such immunity 
shall not, however, be construed to extend to 
any employee of the emergency communica- 
tions district.” 
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The 2020 amendment, effective January 1, 
2021, inserted “state” in (b); and added (c)-(f). 


Effective Dates. 
Acts 2014, ch. 795, § 15. January 1, 2015. 
Acts 2020, ch. 575, § 4. January 1, 2021; 
provided that, for purposes of promulgating 
rules, the Act took effect March 19, 2020. 


29-20-113. Award of attorneys’ fees and costs to state and local govern- 


ment employees sued in individual capacity. 


(a) Notwithstanding § 20-12-119(c)(5)(A), if a claim is filed with a Tennes- 
see or federal court, the Tennessee claims commission, board of claims, or 
any other judicial body established by the state or by a governmental entity 
of the state, against an employee of the state or of a governmental entity of 
the state in the person’s individual capacity, and the claim arises from 
actions or omissions of the employee acting in an official capacity or under 
color of law, and that employee prevails in the proceeding as provided in this 
section, then the court. or other judicial body on motion shall award 
reasonable attorneys’ fees and costs incurred by the employee in defending 
the claim filed against the employee. 

(b) For purposes of this section, the employee shall be the prevailing party 
if: 

(1) The employee successfully defends the claim alleging individual 
hability; or 

(2) The claim of individual liability is dismissed with or without 

prejudice after forty-five (45) days have elapsed after an answer or other 
responsive pleading is filed in which the employee asserts the employee 
was not acting within the employee’s individual capacity at the time of the 
matters stated in the complaint. 
(c) The inclusion of an additional claim against the employee in official 
capacity in the same proceeding shall not preclude the employee from 
obtaining the remedies provided in this section that are related to the claim 
against the employee in individual capacity. 

(d) Attorneys’ fees and costs shall be paid to the state, or a governmental 
entity of the state, if either the state or the governmental entity represents, 
or retains and agrees to pay for counsel to represent, the employee sued in 
an individual capacity. If the state has not made such agreement, the 
attorneys’ fees and costs shall be paid to the employee, or to counsel 
representing the employee. Attorneys’ fees shall be calculated at a reason- 
able rate paid to attorneys of similar experience in private practice in the 
county where the proceeding is initiated. 


History. 
Acts 2016, ch. 848, § 1. 


Compiler’s Notes. 
Acts 2016, ch. 848, § 2 provided that the act, 


which enacted this section, is applicable to 
claims filed on and after June 1, 2016. 


Effective Dates. 
Acts 2016, ch. 848, § 2. June 1, 2016. 
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NOTES TO DECISIONS 


ANALYSIS 


i Attorney Fees. 
Na Prevailing Party. 
3 Construction. 


1. Attorney Fees. 

Because there was an absence of findings 
about a chefs status under T.C.A. § 29-20- 
113(a), and due to the dictates of T.C.A. § 20- 
12-119(c)(3), the matter was remanded to the 
trial court for a determination of the amount of 
attorney’s fees, if any, to be awarded the chef. 
Loftis v. Rayburn, — S.W.3d —, 2018 Tenn. 
App. LEXIS 201 (Tenn. Ct. App. Apr. 20, 2018). 

State employees satisfied the statute’s “indi- 
vidual capacity” requirement because a co- 
worker brought all claims asserted against 
them in both their individual and official ca- 
pacities; because the coworker brought all 
claims against the employees in both their 
individual and official capacities, all of his 
claims were so intertwined as to be inseparable 
for purposes of awarding attorneys’ fees. Aylor 
v. Carr, — S.W.3d —, 2019 Tenn. App. LEXIS 
331 (Tenn. Ct. App. July 1, 2019). 


2. Prevailing Party. 

Legislature intended the concept of “success- 
fully defending a claim” for purposes of subsec- 
tion (b)(1) to refer broadly to how Tennessee 
jurisprudence has defined the analogous term 
“prevailing party.” Aylor v. Carr, — S.W.3d —, 
2019 Tenn. App. LEXIS 331 (Tenn. Ct. App. 
July 1, 2019). 

Because Tennessee court precedent defined a 
“prevailing party” and one who “successfully 
defended a claim” as effectively one and the 
same, and state employees met the definition of 
“prevailing party,” they were “prevailing par- 
ties” for purposes of subsection (b)(1); the trial 
court dismissed the claims against the employ- 
ees, thereby awarding relief to them and termi- 


nating a coworker’s lawsuit. Aylor v. Carr, — 
S.W.3d —, 2019 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. July 1, 2019). 

Attorney’s fee award was reversed and re- 
manded for a recalculation where the trial 
court’s grant of summary judgment to the util- 
ity district and some of its officials on the 
employee’s breach of contract and civil con- 
spiracy claims had been reversed on appeal, 
and thus, the district and the identified officials 
were no longer prevailing parties. Collins v. 
Carter, — S.W.3d —, 2020 Tenn. App. LEXIS 
149 (Tenn. Ct. App. Apr. 9, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 562 
(Tenn. Oct. 8, 2020). 


3. Construction. 

Motion to dismiss for failure to state a claim 
upon which relief can be granted fits within the 
subsection (b)(2) definition of “other responsive 
pleading,” and the legislature intended as such; 
the legislature did not intend for state employ- 
ees to take the unnecessary step of filing an 
answer in order to be awarded attorneys’ fees 
when a Tenn. R. Civ. P. 12.02(6) motion can 
otherwise dispose of a plaintiffs claim. Aylor v. 
Carr, — S.W.3d —, 2019 Tenn. App. LEXIS 331 
(Tenn. Ct. App. July 1, 2019). 

Statute, which governs the award of attor- 
neys’ fees for state employees when a plaintiff 
files a claim against the employee in the em- 
ployee’s individual capacity, does not share the 
purpose of Tenn. R. Civ. P. 15.01. Aylor v. Carr, 
— §.W.3d —, 2019 Tenn. App. LEXIS 331 
(Tenn. Ct. App. July 1, 2019). 

Legislature did not limit what constitutes a 
successful defense in any manner, and it ap- 
pears that the legislature therefore intended 
the statute to apply broadly; the courts will not 
constrain application of a statute when the 
plain language of the statute evinces an inten- 
tion to do the opposite. Aylor v. Carr, — S.W.3d 
—, 2019 Tenn. App. LEXIS 331 (Tenn. Ct. App. 
July 1, 2019). 
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NOTES TO DECISIONS 


ANALYSIS 


Construction with Other Laws. 
Abrogation of Immunity. 

Liability of Municipal Corporation. 
Discretionary Function Immunity. 
Hospital Authorities. 
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18. Limitations. 

19. Applicability. 

21. Deputy. 

22. Negligence. 

24. Medical Malpractice Tolling Provision In- 
applicable. 

25. Judgment for Agency Proper. 
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2. Construction with Other Laws. 

An inmate in state custody, who was being 
housed in a county jail, was barred from bring- 
ing a claim under the provisions of the Tennes- 
see Governmental Tort Liability Act, T.C.A. 
§ 29-20-101 et seq., to recover for injuries 
which the inmate suffered while on a work 
detail. Trojan v. Wayne Cty., — S.W.3d —, 2018 
Tenn. App. LEXIS 421 (Tenn. Ct. App. July 28, 
2018). 

County board of education’s immunity from 
suit under the Tennessee Governmental Tort 
Liability Act, T:C.A. § 29-20-101 et seq., was 
not removed, when an instructor pulled a stool 
from beneath a student while the student was 
sitting on it, causing injury to the student, 
because the instructor acted outside the scope 
of the instructor’s employment. O’Brian v. 
Rutherford Cty. Bd. of Educ., —S.W.3d —, 2018 
Tenn. App. LEXIS 442 (Tenn. Ct. App. July 31, 
2018). 

Governmental Tort Liability Act, T.C.A. § 29- 
20-101 et seq., does not remove governmental 
immunity for claims based on common law 
restraint of trade; thus, the city retains sover- 
eign immunity against tort claims for which 
immunity has not been removed by the legisla- 
ture, and the court reversed the trial court’s 
denial of summary judgment in favor of the city 
concerning any purported claim of common law 
restraint of trade. H Group Constr., LLC v. City 
of Lafollette, — S.W.3d —, 2019 Tenn. App. 
LEXIS 40 (Tenn. Ct. App. Jan. 28, 2019). 


3. Abrogation of Immunity. 

While T.C.A. § 29-20-201(b)(2) does not ex- 
plicitly require a reckless disregard for the 
truth, gross negligence, as the minimum level 
of culpability required to remove immunity, has 
little distinction from a reckless disregard for 
the truth in the context of a defamation claim; 
while a private individual need only show 
simple negligence to recover for defamation, 
something far closer to a reckless disregard for 
the truth is required to remove immunity for 
statements that arise from legislative proceed- 
ings. Moses v. Roland, — S.W.3d —, 2021 Tenn. 
App. LEXIS 122 (Tenn. Ct. App. Mar. 25, 2021). 

Both the Tennessee Governmental Tort Li- 
ability Act gross negligence standard and the 
reckless disregard of the truth standards speak 
in terms of the defendant recklessly disregard- 
ing the rights of others; in the context of deter- 
mining whether immunity is removed for the 
tort of defamation, authority concerning the 
reckless disregard for the truth standard was 
helpful in determining whether the county 
commissioner committed at least gross negli- 
gence. Moses v. Roland, — S.W.3d —, 2021 
Tenn. App. LEXIS 122 (Tenn. Ct. App. Mar. 25, 
2021). 


6. Liability of Municipal Corporation. 
Local government was not liable on a home- 
owner’s claim of temporary continuous nui- 
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sance because the homeowner could not estab- 
lish that the local government owned and 
controlled the broken drainage pipe on the 
owner’s property which led to flooding on the 
owner’s property, due to storm water runoff, 
each time it rained. The State of Tennessee 
purchased a drainage easement from a previ- 
ous owner of the property, but someone, other 
than the local government, connected a stub 
pipe and enclosed a ditch, which led to the 
flooding once the pipe broke. Walker v. Metro. 
Gov’t of Nashville & Davidson Cty., — S.W.3d 
—, 2018 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
Feb. 13, 2018). 

In a case in which plaintiff alleged that the 
city failed to adequately light a public park and 
neglected to make the park safe for walking at 
night, which caused her to fall and sustain 
severe personal injuries, the city was immune 
from suit under of the Governmental Tort Li- 
ability Act, and an exception to immunity did 
not apply because the complaint failed to iden- 
tify the public structure or improvement the 
city owned and controlled that was in a danger- 
ous and defective condition; and it failed to 
allege that the city had constructive and/or 
actual notice of a dangerous or defective condi- 
tion. Clark v. City of Mt. Juliet, — S.W.3d —, 
2021 Tenn. App. LEXIS 95 (Tenn. Ct. App. Mar. 
10, 2021). 


10. Discretionary Function Immunity. 

Trial court properly ruled a school district 
was not entitled to immunity because the dis- 
cretionary/planning function exception to the 
removal of immunity did not apply to shield 
custodians’ actions; the decision of where to 
place wet-floor signs was operational, and the 
custodians’ failure to warn a teacher or place 
the wet-floor signs in the area around where 
she fell could not be characterized as a planning 
decision reflecting a course of conduct by those 
in charge of formulating the policy. Robertson v. 
Clarksville-Montgomery Cty. Sch. Sys., — 
S.W.3d —, 2018 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. June 28, 2018), appeal denied, Robert- 
son v. Clarksville-Montgomery Cty. Sch. Sys., 
—§.W.3d —, 2018 Tenn. LEXIS 737 (Tenn. Dec. 
7, 2018). 


16. Hospital Authorities. 

In a health care liability action, the trial 
court erred in dismissing plaintiffs complaint 
because the documentation requirement of the 
Health Care Liability Act was not mandatory, 
and substantial compliance was sufficient even 
when the defendant was a governmental entity; 
and plaintiff substantially complied with the 
documentation requirement as she satisfied all 
the statutory requirements except for filing 
copies of the medical authorizations, and she 
rectified her mistake at an early stage; defen- 
dants suffered no prejudice from the filing de- 
lay because they received the authorizations 
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with the pre-suit notice; and allowing the plain- 
tiff to proceed under the circumstances pro- 
moted the judicial goal of disposing of a case on 
its merits. Clary v. Miller, 546 S.W.3d 101, 2017 
Tenn. App. LEXIS 536 (Tenn. Ct. App. Aug. 8, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 861 (Tenn. Dec. 6, 2017). 

Inclusion of governmental entities in the 
Health Care Liability Act’s definitions of health 
care liability action and health care provider 
supports the proposition that governmental 
health care providers are to be treated the same 
as non-governmental ones, and strict compli- 
ance with the Health Care Liability Act is not 
required when a defendant is a governmental 
entity. Clary v. Miller, 546 S.W.3d 101, 2017 
Tenn. App. LEXIS 536 (Tenn. Ct. App. Aug. 8, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 861 (Tenn. Dec. 6, 2017). 


18. Limitations. 

Although appellants alleged that a city was 
responsible for repairing and maintaining ap- 
pellants’ sewer line under the theory of im- 
plied-in-fact contract, the trial court properly 
found that the gravamen of appellants’ com- 
plaint was damage to property, which sounded 
in tort under the Tennessee Governmental Tort 
Liability Act (GTLA), and that appellants’ com- 
plaint was time-barred under the GTLA. Moore 
v. City of Clarksville, — S.W.3d —, 2016 Tenn. 
App. LEXIS 821 (Tenn. Ct. App. Oct. 31, 2016). 


19. Applicability. 

County and a county board of education were 
immune from liability and suit with respect toa 
teacher’s claims of abuse of process, invasion of 
privacy, and misrepresentation. Blair v. Ruth- 
erford County Bd. of Educ., — S.W.3d —, 2013 
Tenn. App. LEXIS 471 (Tenn. Ct. App. July 19, 
2013), appeal denied, — S$.W.3d —, 2013 Tenn. 
LEXIS 913 (Tenn. Nov. 13, 2013), cert. denied, 
188\L.. Ed. 2d 758, 134.8. Ct: 1797, 572 U.S. 
1047, 2014 U.S. LEXIS 2452 (U.S. 2014). 

Trial court properly granted a city councilor 
summary judgment on a former city manager’s 
defamation action on legislative immunity 
grounds where the allegedly slanderous state- 
ment that the manager had been discharged 
due to misappropriating funds was made at a 
regularly scheduled city council meeting, a ma- 
jority of the council voted to consider the 
agenda topic under which the statement arose, 
and thus the statement arose from the conduct 
of the city council’s affairs. Miller v. Wyatt, 457 
S.W.3d 405, 2014 Tenn. App. LEXIS 93 (Tenn. 
Ct. App. Feb. 26, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 1001 (Tenn. Nov. 
20, 2014). 

When a passenger on a transit authority bus 
brought claims for slander and libel, after being 
arrested as a result of an altercation with the 
driver, immunity was not removed under the 
Tennessee Governmental Tort Liability Act, 
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T.C.A. § 29-20-101 et seq., for a suit based on 
libel and slander. Poe v. Gist, — S.W.3d —, 2017 
Tenn. App. LEXIS 850 (Tenn. Ct. App. Sept. 1, 
2017). 

County commissioner’s statement that an 
individual who had pleaded guilty to stalking a 
judge was “threatening everybody” was not 
capable of a defamatory meaning because it 
was rhetorical hyperbole that could not be 
objectively proven or disproven; therefore, 
whether the commissioner was granted immu- 
nity under was irrelevant with regard to this 
particular statement. Moses v. Roland, — 
S.W.3d —, 2021 Tenn. App. LEXIS 122 (Tenn. 
Ct. App. Mar. 25, 2021). 

There was no evidence that the county com- 
missioner entertained any actual doubts con- 
cerning the truth of his statement that Home- 
land Security should watch an individual who 
had pleaded guilty to stalking a judge and was 
under restrictions regarding her entrance into 
two county buildings; there was no proof the 
commissioner acted with reckless disregard 
and thus his statement was cloaked with im- 
munity under T.C.A. § 29-20-201(b)(2). Moses 
v. Roland, — $.W.3d —, 2021 Tenn. App. LEXIS 
122 (Tenn. Ct. App. Mar. 25, 2021). 

Evidence preponderated against the trial 
court’s finding that the commissioner’s com- 
ments about an individual did not arise from 
the conduct of the board, as the comments were 
made during regularly scheduled, open meet- 
ings and concerned the security of judges, given 
the individual’s crime of stalking a judge. Mo- 
ses v. Roland, — S.W.3d —, 2021 Tenn. App. 
LEXIS 122 (Tenn. Ct. App. Mar. 25, 2021). 


21. Deputy. 

County was not immune from suit under the 
Tennessee Governmental Tort Liability Act, 
T.C.A. § 29-20-101 et seq., when a parent sued 
the county after the parent’s child committed 
suicide while in custody at the county jail 
because, in the absence of any evidence to 
support a finding that it was the intent of a 
sheriffs deputy to harm the decedent, the fail- 
ure of the deputy to perform mandated well- 
ness checks at the jail was negligent conduct 
but not intentional conduct so as to establish 
the county’s sovereign immunity. Holder v. 
Shelby Cty Tenn., — S.W.3d —, 2017 Tenn. 
App. LEXIS 726 (Tenn. Ct. App. Nov. 3, 2017), 
appeal denied, Holder v. Shelby Cty., — S.W.3d 
—, 2018 Tenn. LEXIS 194 (Tenn. Mar. 15, 
2018). 


22. Negligence. 

In a wrongful death action, as there was 
disputed material evidence as to whether a 
police officer assumed a public duty to a dece- 
dent, but then discontinued his aid and protec- 
tion to her, leaving her in a worse position that 
before he intervened under T.C.A. §§ 29-20-201 
and 29-20-205, summary judgment was im- 


101 


proper. Lynch v. Loudon County, — S.W.3d —, 
2011 Tenn. App. LEXIS 558 (Tenn. Ct. App. Oct. 
14, 2011), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 107 (Tenn. Feb. 15, 2012). 

In an invitee’s negligence action against a 
board of education, the evidence did not pre- 
ponderate against the trial court’s finding the 
board had constructive notice of a hole in a high 
school football field where the invitee fell and 
was injured and was not entitled to immunity 
under the Governmental Tort Liability Act, 
T.C.A. § 29-20-201, because the board’s em- 
ployees and agents maintained the football 
field, they had superior knowledge of the prem- 
ises and a duty to invitees to inspect and 
maintain the premises in a reasonably safe 
manner, and the hole was of a width and depth 
that the board or its agents should have discov- 
ered it before the invitee’s fall. McCormick v. 
Warren County Bd. of Educ., —S.W.3d —, 2013 
Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 15, 
2013). 

In an invitee’s negligence action against a 
board of education, the evidence did not pre- 
ponderate against the trial court’s finding that 
a hole in a high school football field where the 
invitee fell and was injured was not a latent 
defective condition within the meaning of the 
Governmental Tort Liability Act, T.C.A. § 29- 
20-204(b), and the board was not entitled to 
immunity because the board did not contradict 
testimony by the invitee’s daughters that the 
hole was located in a mowed area and the grass 
around the hole “wasn’t real tall” and was “just 
like your yard or something.” McCormick v. 
Warren County Bd. of Educ., — S.W.3d —, 2013 
Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 15, 
2013). 

Trial court did not err in finding the county 
liable for negligence occurring when plaintiff 
fell off a four-feet cinder-block wall surrounding 
a dumpster and severely injured her arm as the 
evidence allowed a finding that the uneven wall 
constituted a dangerous condition, that the 
county had actual notice of the condition be- 
cause it created the condition, that the county 
breached its duty of eliminating or warning 
against the dangerous condition, and that the 
county’ breach was a substantial factor in 
bringing about plaintiffs injuries. Huskey v. 
Rhea County, — S.W.3d —, 2013 Tenn. App. 
LEXIS 592 (Tenn. Ct. App. Sept. 10, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
87 (Tenn. Jan. 14, 2014). 

When an employee sued a city for injuries 
caused when a co-employee hit the employee 
with a bus, the evidence did not preponderate 
against the trial court’s finding that the co- 
employee’s conduct was negligent, but not 
grossly negligent, making the city liable for the 
injuries, while the co-employee was immune, 
because nothing showed: (1) the co-employee 
was impaired at the time of the injuries; (2) the 
impact of substances in the co-employee’s drug 
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screen on the co-employee’s ability to drive; and 
that (3) the co-employee drove erratically or 
that substances in the drug screen impacted 
the co-employee’s activities on the date of the 
accident. Harp v. Metro. Gov’t of Nashville & 
Davidson County, — S.W.3d —, 2014 Tenn. 
App. LEXIS 23 (Tenn. Ct. App. Jan. 22, 2014), 
appeal denied, Harp v. Metro. Gov’t of Nash- 
ville, — S.W.3d —, 2014 Tenn. LEXIS 432 
(Tenn. May 138, 2014). 

Trial court properly granted a county fire 
department summary judgment because the 
evidence provided by a city fire chief estab- 
lished there was no breach of the duty of care, 
and a decedent’s estate filed no affidavits or 
evidence refuting that proof or otherwise creat- 
ing a genuine issue of material fact for trial; 
therefore, governmental immunity applied. Es- 
tate of Quinn v. Henderson, — S.W.3d —, 2014 
Tenn. App. LEXIS 732 (Tenn. Ct. App. Nov. 13, 
2014). 

County hospital was entitled to summary 
judgment when an accident victim, who was 
exiting the hospital, was hit by an automatic 
door, fell, and sustained an injury because the 
hospital was immune from suit as it had no 
constructive notice of the alleged dangerous or 
defective condition. In the absence of facts 
showing that the hospital could have discov- 
ered, by a reasonable inspection, the alleged 
dangerous or defective condition that caused 
the accident, there was no material evidence 
that the hospital’s immunity was to be re- 
moved. Templeton v. Jackson-Madison Cty. 
Gen. Hosp. Dist., — S.W.3d —, 2017 Tenn. App. 
LEXIS 559 (Tenn. Ct. App. Aug. 15, 2017). 

County was not immune from suit under the 
Tennessee Governmental Tort Liability Act, 
T.C.A. § 29-20-101 et seq., when a parent sued 
the county after the parent’s child committed 
suicide while in custody at the county jail 
because, in the absence of any evidence to 
support a finding that it was the intent of a 
sheriffs deputy to harm the decedent, the fail- 
ure of the deputy to perform mandated well- 
ness checks at the jail was negligent conduct 
but not intentional conduct so as to establish 
the county's sovereign immunity. Holder v. 
Shelby Cty Tenn., — S.W.3d —, 2017 Tenn. 
App. LEXIS 726 (Tenn. Ct. App. Nov. 3, 2017), 
appeal denied, Holder v. Shelby Cty., — S.W.3d 
—, 2018 Tenn. LEXIS 194 (Tenn. Mar. 15, 
2018). 

Judgment was vacated because the legal ba- 
sis for the money judgment awarded to a county 
employee was not apparent from the judgment 
and memorandum opinion; the court of appeals 
could not presume solely from the transcript 
that the trial court dismissed the employee’s 
contract claim, and the trial court did not state 
in its order or attached memorandum opinion 
that its judgment was based on the employee’s 
remaining claim of negligence under the Gov- 
ernmental Tort Liability Act, T.C.A. § 29-20-101 
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et seq. Lee v. Hamilton Cty., —S.W.3d —, 2019 
Tenn. App. LEXIS 324 (Tenn. Ct. App. June 28, 
2019). 


24. Medical Malpractice Tolling Provi- 
sion Inapplicable. 

Order overruling a county’s motion for sum- 
mary judgment in a medical malpractice suit 
brought by a patient was error because, con- 
trary to the trial court’s holding, the tolling 
provision of T.C.A. § 29-26-121 did not apply to 
claims under the Tennessee Governmental Tort 
Liability Act, T.C.A. § 29-20-201 et seq. 


25. Judgment for Agency Proper. 
Judgment for an agency in a passenger’s 
Governmental Tort Liability Act suit seeking 
damages arising from the passenger’s fall from 
a van was proper because, although the passen- 
ger claimed that the van’s driver failed to help 
her in exiting the van by not offering his hand, 
the evidence did not establish that the passen- 
ger appeared as if she needed additional assis- 
tance above that which was already provided, 
and the driver provided the appropriate level of 
assistance under the circumstances even if he 
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failed to offer his hand as the passenger de- 
scended from the van. Cook v. E. Tenn. Human 
Res. Agency, Inc., — S.W.3d —, 2013 Tenn. App. 
LEXIS 137 (Tenn. Ct. App. Feb. 27, 2013). 
Trial court did not err in dismissing a police 
employee’s Governmental Tort Liability Act, 
T.C.A. § 29-20-101 et seq., claim against a local 
government because the employee failed to 
prove by a preponderance of the evidence that 
the police department had actual or construc- 
tive notice of any dangerous condition with 
sufficient time to take corrective action. Butler 
v. Metro. Gov’t of Nashville, — S.W.3d —, 2013 
Tenn. App. LEXIS 413 (Tenn. Ct. App. June 21, 
2013), appeal denied, Butler v. Metro. Gov’t of 
Nashville & Davidson County, — S.W.3d —, 
2013 Tenn. LEXIS 839 (Tenn. Oct. 16, 2013). 
Summary judgment was properly granted to 
the hospital on a patient’s medical malpractice 
claim where the hospital had conclusively es- 
tablished that the treating doctor was not its 
employee, and thus it was immune from suit 
under T.C.A. § 29-20-201(a). Rogers v. Blount 
Mem’! Hosp., Inc., — S.W.3d —, 2016 Tenn. 
App. LEXIS 151 (Tenn. Ct. App. Feb. 29, 2016). 


29-20-202. Removal of immunity for injury from negligent operation 
of motor vehicles — Exceptions. 


NOTES TO DECISIONS 


ANALYSIS 


0) Legislative Intent. 
a: Illustrative Cases. 


1. Legislative Intent. 

Once a governmental entity has had its im- 
munity from suit removed by T.C.A. §§ 29-20- 
202 to 29-20-205, it may no longer be consid- 
ered immune for purposes of T.C.A. § 29-20- 
310(c) even though it is not liable for some 
portion of the plaintiffs damages. Hill v. City of 
Germantown, 31 S.W.3d 234, 2000 Tenn. 
LEXIS 587 (Tenn. 2000). 


3. Illustrative Cases. 

Evidence did not preponderate against the 
finding that the government employee acted 
within the scope of his employment, T.C.A. 
§§ 29-20-202(a) and 29-20-205. While his op- 
eration of the equipment so as to cause fear in 
others could have been characterized as a per- 
sonal project, there was no evidence that the 
employee made such a departure from his du- 
ties as an employee that his acts, as a whole, 
could have been considered a venture of a 


“purely personal” nature. Hughes v. Metro. 
Gov't of Nashville & Davidson County, 340 
S.W.3d 352, 2011 Tenn. LEXIS 455 (Tenn. May 
24, 2011), rehearing denied, Hughes v. Metro. 
Gov't, — S.W.3d —, 2011 Tenn. LEXIS 603 
(Tenn. June 14, 2011). 

When an employee sued a city for injuries 
caused when a co-employee hit the employee 
with a bus, the evidence did not preponderate 
against the trial court’s finding that the co- 
employee’s conduct was negligent, but not 
grossly negligent, making the city liable for the 
injuries, while the co-employee was immune, 
because nothing showed: (1) the co-employee 
was impaired at the time of the injuries; (2) the 
impact of substances in the co-employee’s drug 
screen on the co-employee’s ability to drive; and 
that (3) the co-employee drove erratically or 
that substances in the drug screen impacted 
the co-employee’s activities on the date of the 
accident. Harp v. Metro. Gov’t of Nashville & 
Davidson County, — S.W.38d —, 2014 Tenn. 
App. LEXIS 23 (Tenn. Ct. App. Jan. 22, 2014), 
appeal denied, Harp v. Metro. Gov’t of Nash- 
ville, — S.W.3d —, 2014 Tenn. LEXIS 432 
(Tenn. May 18, 2014). 
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29-20-203. Removal of immunity for injury from unsafe streets and 
highways — Notice required — Limitation of action for 


action related to trolley or light rail system. 


(a) Immunity from suit of a governmental entity is removed for any injury 
caused by a defective, unsafe, or dangerous condition of any street, alley, 
sidewalk or highway, owned and controlled by such governmental entity. 
“Street” or “highway” includes traffic control devices thereon. 

(b) This section shall not apply unless constructive and/or actual notice to 
the governmental entity of such condition be alleged and proved in addition to 
the procedural notice required by § 29-20-302 [repealed]. 

(c) Notwithstanding any law to the contrary, all actions, arbitrations, or 
other binding dispute resolution proceedings to recover damages for any 
deficiency in the design, planning, supervision, observation of construction, or 
construction of a trolley or light rail system, for injury to property, real or 
personal, arising out of any such deficiency, or for injury to the person or for 
wrongful death arising out of any such deficiency, must be brought against any 
governmental entity that owns, operates, or controls the trolley or light rail 
system within four (4) years after substantial completion of an improvement. 


History. 
Acts 1978, ch. 345, § 8; T.C.A., § 23-3309; 
Acts 1983, ch. 199, § 1; 2021, ch. 506, § 1. 


Compiler’s Notes. 

Acts 2021, ch. 506, § 2 provided that the act, 
which amended this section, applies to injuries 
occurring on or after July 1, 2021. 


Amendments. 
The 2021 amendment added (c). 


Effective Dates. 
Acts 2021, ch. 506, § 2. July 1, 2021. 


NOTES TO DECISIONS 


ANALYSIS 
3. Defective, Unsafe, or Dangerous Condi- 
tions. 
9. Notice. 
13. Tree. 


3. Defective, Unsafe, or Dangerous Con- 
ditions. 

In a pedestrian’s suit to recover for injuries 
he sustained when he fell into an uncovered 
water meter, it was proper to grant a city utility 
company summary judgment because there 
was no evidence of actual or constructive notice 
to the company of the allegedly dangerous 
condition of the water meter; any claim of 
negligence per se under the statute was not 
excused from the Governmental Tort Liability 
Act requirement that the company have actual 
or constructive notice of the defective condition. 
Fowler v. City of Memphis, 514 S.W.3d 732, 
2016 Tenn. App. LEXIS 583 (Tenn. Ct. App. 
Aug. 11, 2016). 

In a pedestrian’s suit to recover for injuries 
he sustained when he fell into an uncovered 
water meter, a city utility company was prop- 
erly granted summary judgment because there 


was no evidence of actual or constructive notice 
of the dangerous condition; the fact the com- 
pany installed water meter covers that were 
tampered with by third-parties was insufficient 
to remove immunity under T.C.A. §§ 29-20-203 
and 29-20-204, but the design defect claim fell 
under T.C.A. § 29-20-205. Fowler v. City of 
Memphis, 514 S.W.3d 732, 2016 Tenn. App. 
LEXIS 583 (Tenn. Ct. App. Aug. 11, 2016). 

Local government was not liable on a home- 
owner’s claim of temporary continuous nui- 
sance because the homeowner could not estab- 
lish that the local government owned and 
controlled the broken drainage pipe on the 
owner’s property which led to flooding on the 
owner’s property, due to storm water runoff, 
each time it rained. The State of Tennessee 
purchased a drainage easement from a previ- 
ous owner of the property, but someone, other 
than the local government, connected a stub 
pipe and enclosed a ditch, which led to the 
flooding once the pipe broke. Walker v. Metro. 
Gov't of Nashville & Davidson Cty., — S.W.3d 
—, 2018 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
Feb. 13, 2018). 

City was immune from liability for an alleged 
injured party’s injuries suffered when the party 
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tripped on a public sidewalk because the party 
did not show the city had constructive notice of 
the defect due to the defect’s frequent occur- 
rence throughout the city because the party did 
not rebut testimony that no hazard was identi- 
fied or reported on the sidewalk where the 
party fell, despite periodic inspections, which 
was the relevant inquiry, nor did the party 
show the defect commonly occurred at the same 
place or near where the party fell. McMahan v. 
City of Cleveland, — S.W.3d —, 2019 Tenn. 
App. LEXIS 499 (Tenn. Ct. App. Oct. 9, 2019), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
121 (Tenn. Feb. 20, 2020). 

In an action under the Governmental Tort 
Liability Act for personal injuries resulting 
from a trip and fall on the premises of a public 
school the trial court erred in granting defen- 
dant’s motion to dismiss the complaint for fail- 
ure to state a claim upon which relief could be 
granted because the complaint alleged suffi- 
cient facts to articulate a claim for relief, in- 
cluding that defendant operated and controlled 
the school, there deteriorated sidewalk consti- 
tuted a dangerous condition, and defendant 
knew or should have known about the danger- 
ous condition. Lawson v. Maryville City Sch., — 
S.W.3d —, 2020 Tenn. App. LEXIS 575 (Tenn. 
Ct. App. Dec. 14, 2020). 


9. Notice. 

Trial court did not err in finding the county 
liable for negligence occurring when plaintiff 
fell off a four-feet cinder-block wall surrounding 
a dumpster and severely injured her arm as the 
evidence allowed a finding that the uneven wall 
constituted a dangerous condition, that the 
county had actual notice of the condition be- 
cause it created the condition, that the county 
breached its duty of eliminating or warning 
against the dangerous condition, and that the 
county’s breach was a substantial factor in 
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bringing about plaintiffs injuries. Huskey v. 
Rhea County, — S.W.3d —, 2013 Tenn. App. 
LEXIS 592 (Tenn. Ct. App. Sept. 10, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
87 (Tenn. Jan. 14, 2014). 

Appellants’ suit against a county, alleging its 
negligent failure to maintain and inspect its 
roadways caused a tree to fall on their car, was 
properly dismissed after trial because appel- 
lants did not establish that the county had 
actual or constructive notice of the tree’s de- 
cayed condition. Graham v. Bradley County, — 
S.W.3d —, 2013 Tenn. App. LEXIS 611 (Tenn. 
Ct. App. Sept. 17, 2013), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 1053 (Tenn. Dec. 
10, 2013). 

City was entitled to judgment in a motorcy- 
clist’s personal injury action against the city 
because the motorcyclist failed to prove, by a 
preponderance of the evidence, that the city 
had either actual or constructive notice of a 
pothole which the motorcyclist hit with the 
motorcyclist’s motorcycle so as to lift the city’s 
immunity. Merrell v. City of Memphis, — 
S.W.3d —, 2014 Tenn. App. LEXIS 17 (Tenn. Ct. 
App. Jan. 16, 2014), appeal denied, — S.W.3d 
—, 2014 Tenn. LEXIS 581 (Tenn. July 14, 
2014). 


13. Tree. 

T.C.A. § 29-20-203 does not extend to prop- 
erty near the street which is not owned or 
controlled by a city; therefore, a city was im- 
mune from suit after a death due to a falling 
tree because the city did not have a duty to 
maintain or manage a tree belonging to a 
private landowner. There was no allegation 
that the leaning tree constituted an obstruction 
located above the roadway. Raley v. City of 
Knoxville, — S.W.3d —, 2013 Tenn. App. LEXIS 
714 (Tenn. Ct. App. Oct. 31, 2013), appeal 
denied, — S.W.3d —, 2014 Tenn. LEXIS 72 
(Tenn. Jan. 14, 2014). 


29-20-204. Removal of immunity for injury from dangerous structures 
— Exception — Notice required. 


NOTES TO DECISIONS 


ANALYSIS 


Nuisances. 

Dangerous Structures. 

Sewer Systems. 

Latent Defective Conditions. 
Construction With Other Sections. 
Constructive Notice. 

Liability Properly Found. 

Summary Judgment Improperly Denied. 
Summary Judgment Properly Granted. 
No Breach. 

0. Immunity Not Removed. 


ee Oa Oe Sues teh 
on 


1. Nuisances. 

Local government was not liable on a home- 
owner’s claim of temporary continuous nui- 
sance because the homeowner could not estab- 
lish that the local government owned and 
controlled the broken drainage pipe on the 
owner’s property which led to flooding on the 
owner’s property, due to storm water runoff, 
each time it rained. The State of Tennessee 
purchased a drainage easement from a previ- 
ous owner of the property, but someone, other 
than the local government, connected a stub 
pipe and enclosed a ditch, which led to the 
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flooding once the pipe broke. Walker v. Metro. 
Gov't of Nashville & Davidson Cty., — S.W.3d 
—, 2018 Tenn. App. LEXIS 80 (Tenn. Ct. App. 
Feb. 13, 2018). 


2. Dangerous Structures. 

City owed a pedestrian a duty of care regard- 
ing a pedestrian bridge because (1) the city 
considered the bridge a potential danger, as the 
city instructed employees to inspect the bridge 
and report conditions needing repair, and (2) it 
was reasonably foreseeable that the bridge’s 
condition could injure persons crossing the 
bridge. Kee v. City of Jackson, — S.W.3d —, 
2015 Tenn. App. LEXIS 166 (Tenn. Ct. App. 
Mar. 30, 2015). 

In a pedestrian’s suit to recover for injuries 
he sustained when he fell into an uncovered 
water meter, it was proper to grant a city utility 
company summary judgment because there 
was no evidence of actual or constructive notice 
to the company of the allegedly dangerous 
condition of the water meter; any claim of 
negligence per se under the statute was not 
excused from the Governmental Tort Liability 
Act requirement that the company have actual 
or constructive notice of the defective condition. 
Fowler v. City of Memphis, 514 S.W.3d 732, 
2016 Tenn. App. LEXIS 583 (Tenn. Ct. App. 
Aug. 11, 2016). 

In a pedestrian’s suit to recover for injuries 
he sustained when he fell into an uncovered 
water meter, a city utility company was prop- 
erly granted summary judgment because there 
was no evidence of actual or constructive notice 
of the dangerous condition; the fact the com- 
pany installed water meter covers that were 
tampered with by third-parties was insufficient 
to remove immunity under T.C.A. §§ 29-20-203 
and 29-20-204, but the design defect claim fell 
under T.C.A. § 29-20-205. Fowler v. City of 
Memphis, 514 S.W.3d 732, 2016 Tenn. App. 
LEXIS 583 (Tenn. Ct. App. Aug. 11, 2016). 

Causation is not a requirement for the re- 
moval of immunity under statute; rather, the 
statute requires the presence of a dangerous or 
defective condition on a public improvement 
owned and controlled by such governmental 
entity. Nickels v. Metro. Gov’t of Nashville & 
Davidson Cnty., — S.W.3d —, 2016 Tenn. App. 
LEXIS 728 (Tenn. Ct. App. Sept. 28, 2016). 


3. Sewer Systems. 

Evidence did not preponderate against the 
trial court’s finding that the sewer and storm- 
water line behind the dentists’ office presented 
a dangerous condition under the Governmental 
Tort Liability Act because the combined system 
contaminated the parking lot behind the office. 
Nickels v. Metro. Gov’t of Nashville & Davidson 
Cnty., — S.W.3d —, 2016 Tenn. App. LEXIS 728 
(Tenn. Ct. App. Sept. 28, 2016). 

Trial court erred erred in applying T.C.A. 
§ 29-20-205(a)(1), to dentists’ claims against a 


GOVERNMENTAL TORT LIABILITY 


29-20-204 


city because the discretionary function excep- 
tion to immunity did not apply to claims 
brought under T.C.A. § 29-20-204, and the 
city’s decision not to correct a dangerous condi- 
tion in a sewer and stormwater line did not 
qualify as a discretionary decision, and the 
city’s decision not to correct a dangerous condi- 
tion in the combined line did not qualify as a 
discretionary decision. Nickels v. Metro. Gov’t 
of Nashville & Davidson Cnty., — S.W.3d —, 
2016 Tenn. App. LEXIS 728 (Tenn. Ct. App. 
Sept. 28, 2016). 


4. Latent Defective Conditions. 

In an invitee’s negligence action against a 
board of education, the evidence did not pre- 
ponderate against the trial court’s finding that 
a hole in a high school football field where the 
invitee fell and was injured was not a latent 
defective condition within the meaning of the 
Governmental Tort Liability Act, T.C.A. § 29- 
20-204(b), and the board was not entitled to 
immunity because the board did not contradict 
testimony by the invitee’s daughters that the 
hole was located in a mowed area and the grass 
around the hole “wasn’t real tall” and was “just 
like your yard or something.” McCormick v. 
Warren County Bd. of Educ., — S.W.3d —, 2013 
Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 15, 
2013). 

County hospital was entitled to summary 
judgment when an accident victim, who was 
exiting the hospital, was hit by an automatic 
door, fell, and sustained an injury because the 
hospital was immune from suit as it had no 
constructive notice of the alleged dangerous or 
defective condition. In the absence of facts 
showing that the hospital could have discov- 
ered, by a reasonable inspection, the alleged 
dangerous or defective condition that caused 
the accident, there was no material evidence 
that the hospital’s immunity was to be re- 
moved. Templeton v. Jackson-Madison Cty. 
Gen. Hosp. Dist., — S.W.3d —, 2017 Tenn. App. 
LEXIS 559 (Tenn. Ct. App. Aug. 15, 2017). 


5. Construction With Other Sections. 

Statute functions only as a condition prec- 
edent to an underlying tort claim, and any 
other interpretation would distort the purpose 
and misconstrue the basic structure and con- 
text of the statute; interpreting the statute as 
creating a duty would impermissibly alter its 
nature and negate the plain language and 
purpose of T.C.A. § 29-20-206, and thus, the 
statute functions as an initial step to remove 
liability, which requires a plaintiff to prove the 
underlying elements of a tort claim. Nickels v. 
Metro. Gov’t of Nashville & Davidson Cnty., — 
S.W.3d —, 2016 Tenn. App. LEXIS 728 (Tenn. 
Ct. App. Sept. 28, 2016). 


6. Constructive Notice. 
In an invitee’s negligence action against a 
board of education, the evidence did not pre- 
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ponderate against the trial court’s finding the 
board had constructive notice of a hole in a high 
school football field where the invitee fell and 
was injured and was not entitled to immunity 
under the Governmental Tort Liability Act, 
T.C.A. § 29-20-201, because the board’s em- 
ployees and agents maintained the football 
field, they had superior knowledge of the prem- 
ises and a duty to invitees to inspect and 
maintain the premises in a reasonably safe 
manner, and the hole was of a width and depth 
that the board or its agents should have discov- 
ered it before the invitee’s fall. McCormick v. 
Warren County Bd. of Educ., —$.W.3d —, 2013 
Tenn. App. LEXIS 27 (Tenn. Ct. App. Jan. 15, 
2013). 

Accident victim, who was injured when the 
victim fell in a public parking lot, was not 
entitled to summary judgment in the victim’s 
personal injury action against a county because 
the question of whether the county had con- 
structive notice, under T.C.A. § 29-20-204, of a 
hole or depression where the victim fell in the 
parking lot was a disputed issue of fact which 
was to be determined by the finder of fact in the 
case. Dickerson v. Rutherford County, — 
S.W.3d —, 2013 Tenn. App. LEXIS 271 (Tenn. 
Ct. App. Apr. 11, 2013). 

City had constructive notice of a defective 
pedestrian bridge because readily apparent 
conditions (1) made the bridge dangerous and 
defective, and (2) had existed long enough to 
conclude the city should have been aware of the 
conditions. Kee v. City of Jackson, — S.W.3d —, 
2015 Tenn. App. LEXIS 166 (Tenn. Ct. App. 
Mar. 30, 2015). 


7. Liability Properly Found. 

Trial court did not err in finding the county 
liable for negligence occurring when plaintiff 
fell off a four-feet cinder-block wall surrounding 
a dumpster and severely injured her arm as the 
evidence allowed a finding that the uneven wall 
constituted a dangerous condition, that the 
county had actual notice of the condition be- 
cause it created the condition, that the county 
breached its duty of eliminating or warning 
against the dangerous condition, and that the 
county’s breach was a substantial factor in 
bringing about plaintiffs injuries. Huskey v. 
Rhea County, — S.W.3d —, 2013 Tenn. App. 
LEXIS 592 (Tenn. Ct. App. Sept. 10, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
87 (Tenn. Jan. 14, 2014). 

Trial court did not err in apportioning 80 
percent of the fault to a metropolitan govern- 
ment for a patron’s injuries and 20 percent to 
the patron where the patron had no reason to 
know of the presence of the drainage cut before 
he stepped onto a concrete barrier, the patron’s 
prior experience led him to believe that the 
concrete barrier had no holes, an expert testi- 
fied that the concrete barrier was a foreseeable 
walkway, and the metropolitan government 
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had a duty to repair or remove the unsafe 
condition. Osborne v. Metro. Gov’t of Nashville 
& Davidson Cty., — S.W.3d —, 2018 Tenn. App. 
LEXIS 100 (Tenn. Ct. App. Feb. 22, 2018). 

Evidence supported the trial court’s finding 
that the county water authority was liable for 
the homeowner’s injuries that he sustained 
when the concrete cover on the water meter box 
he was standing on in his yard moved unexpect- 
edly because a field supervisor acknowledged 
that a meter box without a structurally sound 
inner lip was dangerous, four months before 
the accident he recognized that the meter box 
was damaged and submitted a work order to 
replace it, and the water authority did not 
replace the box during the following four 
months. Cox v. Water & Wastewater Treatment 
Auth., — S.W.3d —, 2020 Tenn. App. LEXIS 42 
(Tenn. Ct. App. Jan. 31, 2020). 


8. Summary Judgment Improperly De- 
nied. 

It was error to deny a city’s summary judg- 
ment motion in a premises liability suit be- 
cause the city demonstrated that an alleged 
injured party could not establish the essential 
element of the city’s ownership and control of 
the allegedly dangerous and defective public 
improvement. Turner v. City of Bean Station, — 
S.W.3d —, 2014 Tenn. App. LEXIS 861 (Tenn. 
Ct. App. Dec. 30, 2014). 


8.5. Summary 
Granted. 

Trial court did not err by granting the school 
board summary judgment on the student’s 
premises liability claim because the student 
conceded that the chair in and of itself did not 
present an unsafe, dangerous, or defective con- 
dition, and the student did not put forth any 
proof to show that the manner in which the 
chairs were placed on the tables was precarious 
or that the chairs themselves were defective, 
dangerous, or in any way unsafe. Landry v. 
Sumner Cty. Bd. of Educ., — S.W.3d —, 2020 
Tenn. App. LEXIS 302 (Tenn. Ct. App. June 30, 
2020). 


Judgment Properly 


9. No Breach. 

In this case where the citizen slipped and fell 
on ice in the parking area of a county court- 
house, the evidence did not preponderate 
against the trial court’s finding that the city did 
not breach its duty of reasonable care to the 
citizen; the city had scraped the area where the 
citizen had parked prior to 7:45 a.m., the city 
road department put a high priority on the 
courthouse, and the testimony showed it would 
have been difficult to keep salt treated areas 
from refreezing because temperatures ranged 
from 14 degrees at 7:00 a.m. to 24 degrees just 
before the citizen’s fall. Williams v. City of 
Jamestown, — S.W.3d —, 2016 Tenn. App. 
LEXIS 422 (Tenn. Ct. App. June 23, 2016), 
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appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
800 (Tenn. Oct. 20, 2016). 


10. Immunity Not Removed. 

Because the city never took any action con- 
cerning the drainage structures, the city was 
not required to maintain the pipes, and there 
was no evidence that the city performed any 
construction work or created the situation com- 
plained of by the company; the city did not own 
the drainage structures and an easement, if it 
existed, and/or right-of-way did not constitute 
ownership such that the city’s immunity would 
be removed. Riverland, LLC v. City of Jackson, 
— §$.W.3d —, 2018 Tenn. App. LEXIS 658 
(Tenn. Ct. App. Nov. 9, 2018). 
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In a case in which plaintiff alleged that the 
city failed to adequately light a public park and 
neglected to make the park safe for walking at 
night, which caused her to fall and sustain 
severe personal injuries, the city was immune 
from suit under of the Governmental Tort Li- 
ability Act, and an exception to immunity did 
not apply because the complaint failed to iden- 
tify the public structure or improvement the 
city owned and controlled that was in a danger- 
ous and defective condition; and it failed to 
allege that the city had constructive and/or 
actual notice of a dangerous or defective condi- 
tion. Clark v. City of Mt. Juliet, — S.W.3d —, 
2021 Tenn. App. LEXIS 95 (Tenn. Ct. App. Mar. 
10, 2021). 


29-20-205. Removal of immunity for injury caused by negligent act or 
omission of employees — Exceptions — Immunity for year 
2000 computer calculation errors. 


Immunity from suit of all governmental entities is removed for injury 
proximately caused by a negligent act or omission of any employee within the 
scope of his employment except if the injury arises out of: 

(1) The exercise or performance or the failure to exercise or perform a 
discretionary function, whether or not the discretion is abused; 

(2) False imprisonment pursuant to a mittimus from a court, false arrest, 
malicious prosecution, intentional trespass, abuse of process, libel, slander, 
deceit, interference with contract rights, infliction of mental anguish, 
invasion of right of privacy, or civil rights; 

(3) The issuance, denial, suspension or revocation af or by the failure or 
refusal to issue, deny, suspend or revoke, any permit, license, certificate, 
approval, order or similar authorization; 

(4) A failure to make an inspection, or by reason of making an inadequate 
or negligent inspection of any property; 

(5) The institution or prosecution of any judicial or administrative pro- 
ceeding, even if malicious or without probable cause; 

(6) Misrepresentation by an employee whether or not such is negligent or 
intentional; 

(7) Or results from riots, unlawful assemblies, public demonstrations, 
mob violence and civil disturbances; 

(8) Or in connection with the assessment, levy or collection of taxes; 

(9) Or in connection with any failure occurring before January 1, 2005, 
which is caused directly or indirectly by the failure of computer software or 
any device containing a computer processor to accurately or properly 
recognize, calculate, display, sort, or otherwise process dates or times, if, and 
only if, the failure or malfunction causing the loss was unforeseeable or if the 
failure or malfunction causing the loss was foreseeable but a reasonable plan 
or design or both for identifying and preventing the failure or malfunction 
was adopted and reasonably implemented complying with generally ac- 
cepted computer and information system design standards. Notwithstand- 
ing any other law, nothing in this subdivision (9) shall in any way limit the 
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liability of a third party, direct or indirect, who is negligent. Further, a 
person who is injured by the negligence of a third party contractor, direct or 
indirect, shall have a cause of action against the contractor; or 

(10) [Repealed effective July 1, 2022. See Compiler’s Note.] Or in 
connection with any loss, damage, injury, or death arising from COVID-19, 
as defined in § 29-34-802(a), unless the claimant proves by clear and 
convincing evidence that the loss, damage, injury, or death was proximately 
caused by an act or omission by the entity or its employees constituting gross 
negligence. The requirements of § 29-34-802(c) apply to any such cause of 


action when applicable. 


History. 

Acts 19738, ch. 345, § 10; T.C.A., § 23-3311; 
Acts 1999, ch. 458, 8§ 3, 4; 2020 (2nd Ex. 
Sess.), ch. 1, § 2. 


Compiler’s Notes. 

Acts 2020 (2nd Ex. Sess.), ch. 1, § 7 provided: 
“(a) This act shall take effect upon becoming a 
law, the public welfare requiring it, and unless 
otherwise prohibited by the United States or 
Tennessee Constitution, this act applies to all 
claims arising from COVID-19 except those in 
which, on or before August 3, 2020: 

“(1) A complaint or civil warrant was filed; 

“(2) Notice of a claim was given pursuant to 
§ 9-8-402; or 


“(3) Notice was satisfied pursuant to § 29-26- 
121(a)(3). 

“(b) This act is repealed on July 1, 2022, but 
continues to apply to any loss, illness, injury, or 
death occurring before that date to which none 
of the exceptions listed in subdivisions (a)(1)-(3) 


apply.” 


Amendments. 
The 2020 (2nd Ex. Sess.) amendment by ch. 1 
added (10). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 1, § 7. August 
17, 2020. 


NOTES TO DECISIONS 


ANALYSIS 


1 Planning — Operational Test. 

2: Public Duty Doctrine. 

3. Scope of Employment. 

6. Retaliatory Discharge. 

9, Civil Rights Claims. 

12. Discretionary Function Immunity. 
14. Sheriffs Deputies. 

15. Inspections. 

18. Firemen. 

19. Findings of Immunity. 

20. Lack of Immunity. 

24. Construction With Other Sections. 
25. Intentional Tort Exception. 

27. Negligence. 

28. Judgment for Agency Proper. 

29. Board of Education. 

30. Tree on Private Property. 

31. Service of Mittimus. 

32. Police Officers. 

33. Construction With Other Statutes. 
34. Construction Plat Approval. 


1. Planning — Operational Test. 

Where a police officer made a determination 
to let a decedent who was involved in a one-car 
accident continue driving based on preexisting 
laws, regulations, etc., and his decision did not 
rise to the level of planning or policy-making, 
summary judgment was not proper on the basis 


of discretionary function immunity under 
T.C.A. § 29-20-205 in a wrongful death action, 
arising from the decedent’s subsequent acci- 
dent that caused her death. Lynch v. Loudon 
County, — S.W.3d —, 2011 Tenn. App. LEXIS 
558 (Tenn. Ct. App. Oct. 14, 2011), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 107 
(Tenn. Feb. 15, 2012). 

Reason for the city’s policy not to maintain 
and repair drainage pipes located on private 
property was the city lacked the manpower and 
financial resources to do so, and as the decision 
to create this policy resulted from assessing 
priorities and allocating resources, the policy 
was a planning or policy-making decision and 
thus a discretionary act for which immunity 
was not removed. Riverland, LLC v. City of 
Jackson, — S.W.3d —, 2018 Tenn. App. LEXIS 
658 (Tenn. Ct. App. Nov. 9, 2018). 


2. Public Duty Doctrine. 

In a wrongful death action, as there was 
disputed material evidence as to whether a 
police officer assumed a public duty to a dece- 
dent, but then discontinued his aid and protec- 
tion to her, leaving her in a worse position that 
before he intervened under T.C.A. §§ 29-20-201 
and 29-20-205, summary judgment was im- 
proper. Lynch v. Loudon County, — S.W.3d —, 
2011 Tenn. App. LEXIS 558 (Tenn. Ct. App. Oct. 
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14, 2011), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 107 (Tenn. Feb. 15, 2012). 

Public duty doctrine, which immunized pub- 
lic employees and governmental entities from 
liability when their duty was owed to the gen- 
eral public rather than any particular indi- 
vidual, survived the enactment of the Tennes- 
see Governmental Tort Liability Act, T.C.A. 
§ 29-2-101 et seq. Fleming v. City of Memphis, 
— $.W.3d —, 2019 Tenn. App. LEXIS 108 
(Tenn. Ct. App. Mar. 5, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 438 (Tenn. Aug. 
21, 2019). 

While the Tennessee Governmental Tort Li- 
ability Act, T.C.A. § 29-2-101 et seq., did not 
provide immunity to a city, when a dog bite 
victim claimed that a city animal control official 
had a duty to protect citizens from dangerous 
animals and failed in that duty, the public duty 
doctrine did because the city’s duty was to the 
public at large and the victim did not establish 
a special duty exception. Fleming v. City of 
Memphis, — S.W.3d —, 2019 Tenn. App. LEXIS 
108 (Tenn. Ct. App. Mar. 5, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 4388 
(Tenn. Aug. 21, 2019). 

Trial court did not err by granting the coun- 
ty’s motion to dismiss under Tenn. R. Civ. P. 
12.02(6) because the public duty doctrine ap- 
plied and the special duty exceptions did not, 
and therefore the county was immune. Ran- 
dolph v. White Cty., — S.W.3d —, 2019 Tenn. 
App. LEXIS 361 (Tenn. Ct. App. July 24, 2019). 

Motorist did not plead facts sufficient to es- 
tablish a special duty exception to the Public 
Duty Doctrine, as if the deputy owed a duty of 
care to warn about the tree that duty was to the 
public at large, and there was no indication 
that the motorist relied on anything the deputy 
did or said, as there was never any contact 
between them. The motorist failed to allege 
that the deputy engaged in reckless misconduct 
because at most he pleaded that the deputy 
breached a duty to the general public by leaving 
the scene of one downed tree to go to another. 
Kimble v. Dyer Cty. Tenn., — S.W.3d —, 2020 
Tenn. App. LEXIS 573 (Tenn. Ct. App. Dec. 16, 
2020). 


3. Scope of Employment. 

Evidence did not preponderate against the 
finding that the government employee acted 
within the scope of his employment, T.C.A. 
§§ 29-20-202(a) and 29-20-205. While his op- 
eration of the equipment so as to cause fear in 
others could have been characterized as a per- 
sonal project, there was no evidence that the 
employee made such a departure from his du- 
ties as an employee that his acts, as a whole, 
could have been considered a venture of a 
“purely personal” nature. Hughes v. Metro. 
Gov't of Nashville & Davidson County, 340 
S.W.3d 352, 2011 Tenn. LEXIS 455 (Tenn. May 
24, 2011), rehearing denied, Hughes v. Metro. 
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Gov't, — S.W.3d —, 2011 Tenn. LEXIS 603 
(Tenn. June 14, 2011). 

Coach’s complaint supported conflicting con- 
clusions as to whether defendants’ conduct, 
communicating with the coach’s supervisor, 
communicating with various individuals, and 
ordering the destruction of a videotape showing 
an altercation on campus between the coach 
and his family, was within the scope of their 
employment and, thus, within the scope of 
immunity under T.C.A. § 29-20-205(2). Thus, a 
question of fact existed, and the trial court 
should not have dismissed the claims for slan- 
der, false light, defamation, intentional inflic- 
tion of emotional distress, and loss of consor- 
tium. Byars v. Frazier, — S.W.3d —, 2012 Tenn. 
App. LEXIS 456 (Tenn. Ct. App. July 10, 2012). 

Issue of whether an employee acted outside 
the scope of his or her employment constitutes 
a fact-intensive inquiry; as such, the scope of 
employment factors involve factual inquiries 
that cannot be determined by an examination 
of the pleadings alone, for dismissal purposes. 
Holder v. Shelby County, — S.W.3d —, 2015 
Tenn. App. LEXIS 228 (Tenn. Ct. App. Apr. 21, 
2015). 

Father’s complaint alleged that the negli- 
gence of a deputy was committed within the 
scope of his employment, and this allegation 
had to be taken as true for purposes of the 
county’s motion to dismiss, and the trial court 
erred in dismissing the complaint on the basis 
that the deputy’s actions were taken outside 
the scope of his employment. Holder v. Shelby 
County, — S.W.3d —, 2015 Tenn. App. LEXIS 
228 (Tenn. Ct. App. Apr. 21, 2015). 

County board of education’s immunity from 
suit under the Tennessee Governmental Tort 
Liability Act, T.C.A. § 29-20-101 et seq., was 
not removed, when an instructor pulled a stool 
from beneath a student while the student was 
sitting on it, causing injury to the student, 
because the instructor acted outside the scope 
of the instructor’s employment. O’Brian v. 
Rutherford Cty. Bd. of Educ., —S.W.3d —, 2018 
Tenn. App. LEXIS 442 (Tenn. Ct. App. July 31, 
2018). 

Legal basis for the money judgment awarded 
to a county employee was not apparent from 
the judgment and memorandum opinion be- 
cause in order for immunity to be lifted from 
the county, a coworker must have been acting 
in the scope of her employment when she made 
the comment upon which the employee relied; 
however, the trial court made no specific find- 
ing in its judgment or memorandum opinion 
concerning whether the coworker was acting 
within the scope of her employment when she 
made the comment. Lee v. Hamilton Cty., — 
S.W.3d —, 2019 Tenn. App. LEXIS 324 (Tenn. 
Ct. App. June 28, 2019). 


6. Retaliatory Discharge. 
Waiver of immunity did not apply to a teach- 
er’s retaliatory discharge claim against a school 
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board, as the claim required intentional acts 
rather than negligence. Brown v. Bd. of Educ., 
— F. Supp. 2d —, 2014 U.S. Dist. LEXIS 
128645 (W.D. Tenn. Sept. 15, 2014), affd, 
Brown v. Shelby Cty. Bd. of Educ., — F.3d —, — 
FED App. —, 2016 U.S. App. LEXIS 23870 (6th 
Cir. Tenn. Apr. 26, 2016). 

When an employee was fired for refusing to 
reimburse child support payments the em- 
ployee had misdirected, the employee’s claim 
under T.C.A. § 50-1-304 failed because: (1) the 
employee did not identify an illegal activity an 
employer allegedly engaged in; and (2) the 
employee’s alleged immunity under T.C.A. 
§ 29-20-310(b) from any claim for misdirecting 
the payments was irrelevant, since no such 
claim was made. Palmore v. Neal, — S.W.3d —, 
2014 Tenn. App. LEXIS 341 (Tenn. Ct. App. 
June 12, 2014), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 907 (Tenn. Oct. 22, 2014). 


9. Civil Rights Claims. 

Chief of the Grand Junction Police Depart- 
ment was a proper party defendant and his 
basis for dismissal was without merit because 
plaintiffs claims arose from 42 U.S.C. § 1983 
and under Tennessee Governmental Tort Li- 
ability Act, immunity of the City would not be 
removed as to those civil rights claims. Stone v. 
City of Grand Junction, 765 F. Supp. 2d 1060, 
2011 U.S. Dist. LEXIS 34655 (W.D. Tenn. Mar. 
31, 2011). 

Plaintiffs’ negligence claim against a county 
was nothing more than civil rights claim: it was 
still based upon an underlying claim of “exces- 
sive force,” and was identical to plaintiff's “fail- 
ure to train” claims brought under 42 U.S.C. 
§ 1983. Because the claims arose out of the 
same facts and were based upon the same 
arguments, the negligence claims against the 
county were barred under the “civil rights” 
exception of T.C.A. § 29-20-205(2). Dillingham 
v. Millsaps, 809 F. Supp. 2d 820, 2011 U.S. Dist. 
LEXIS 89369 (E.D. Tenn. Aug. 10, 2011). 

Plaintiffs suit alleging that defendants vio- 
lated his civil rights pursuant to the Civil 
Rights Act, 42 U.S.C. § 1983, and that their 
actions constituted violations of the Tennessee 
Governmental Liability Act, T.C.A. § 29-20-101 
et seq., by bringing an unsuccessful criminal 
case against him was properly dismissed be- 
cause the suit was barred by judicial immunity 
and sovereign immunity; the Tennessee Gov- 
ernmental Liability Act expressly excluded 
claims for violation of civil rights under § 1988. 
Houston v. Scott, — S.W.3d —, 2012 Tenn. App. 
LEXIS 33 (Tenn. Ct. App. Jan. 17, 2012), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 386 
(Tenn. May 28, 2012). 

In a civil rights lawsuit by a city parks 
department sergeant alleging constitutional 
claims for infringement of her constitutional 
rights and for discrimination and retaliation 
related to her sex, race, age, and sexual orien- 
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tation, claims for intentional and negligent 
infliction of emotional distress against city 
were barred because city had not waived its 
sovereign immunity from such suits. Desoto v. 
Bd. of Parks & Rec., — F. Supp. 2d —, 2014 U.S. 
Dist. LEXIS 165714 (M.D. Tenn. Nov. 25, 2014). 

Civil-rights exception was applicable because 
the several layers of negligence asserted by the 
family on the part of several actors did not 
change the fact that the essence of the family’s 
lawsuit remained a civil rights violation. Sav- 
age v. City of Memphis, 620 Fed. Appx. 425, — 
F.3d —, 2015 U.S. App. LEXIS 13887, 2015 
FED App. 553N (6th Cir. 2015). 

Trial court did not err in finding that a city 
was immune from an inmate’s constitutional 
claims because the inmate was not in a proce- 
dural posture to petition for return of his seized 
property through a civil action, and no forfei- 
ture proceeding had been initiated against his 
personal property; therefore, the inmate was 
asserting a claim against the city for violation 
of his civil rights under the Fourth, Fifth, and 
Fourteenth Amendments. Lankford v. City of 
Hendersonville, — S.W.38d —, 2018 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
458 (Tenn. July 18, 2018). 

Nothing indicates that there must be an 
express finding that a civil rights violation 
occurred in order for the exception to apply, as 
the immunity offered by the statute is broad, 
preserving immunity for negligence claims so 
long as the injury arises out of civil rights; case 
law does not indicate that the statute requires 
the claimant to be successful in his civil rights 
claim in order for the civil rights exception to 
apply to corresponding state law claims. Co- 
chran v. Town of Jonesborough, 586 S.W.3d 909, 
2019 Tenn. App. LEXIS 149 (Tenn. Ct. App. 
Mar. 27, 2019), appeal denied, — S.W.3d —, 
2019 Tenn. LEXIS 396 (Tenn. Aug. 14, 2019). 

District court’s order reflected that appel- 
lant’s proof as to the excessive force claim was 
lacking, not that the claim itself was not an 
alleged civil rights violation. Cochran v. Town of 
Jonesborough, 586 8.W.3d 909, 2019 Tenn. App. 
LEXIS 149 (Tenn. Ct. App. Mar. 27, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
396 (Tenn. Aug. 14, 2019). 

Premise of appellant’s state lawsuit was that 
he was injured by the way the officer hand- 
cuffed him and that the excessive handcuffing 
was the result of appellee’s failure to properly 
train and supervise the officer; these allega- 
tions sounded in civil rights and the injuries 
appellant alleged stemmed from well-estab- 
lished civil rights, regardless of how he chose to 
characterize those claims in his state action. 
T.C.A. § 29-20-205(2) was applicable and pre- 
served governmental immunity as to appellee. 
Cochran v. Town of Jonesborough, 586 S.W.3d 
909, 2019 Tenn. App. LEXIS 149 (Tenn. Ct. 
App. Mar. 27, 2019), appeal denied, — S.W.3d 
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—, 2019 Tenn. LEXIS 396 (Tenn. Aug. 14, 
2019). 

Trial court did not err by dismissing the 
arrestee’s claim against the county because the 
gravamen of her allegations was that the offi- 
cers at the jail inappropriately punished her for 
her behavior and were indifferent to her suffer- 
ing which caused physical and emotional inju- 
ries, the claim involved the violation of civil 
rights, and therefore the county retained sov- 
ereign immunity for the claim. Merolla v. Wil- 
son Cty., — S.W.3d —, 2019 Tenn. App. LEXIS 
213 (Tenn. Ct. App. May 1, 2019), appeal de- 
nied, — S.W.3d —, 2019 Tenn. LEXIS 482 
(Tenn. Sept. 18, 2019). 

Trial court did not err in dismissing a pas- 
senger’s negligence complaint against an air- 
port authority because it retained immunity 
under the civil rights exception; because the 
gravamen of the passenger’s claim was that the 
officers used excessive force, i.e., failed to use 
reasonable force, given the circumstances, his 
claim that the officer’s failed to supervise and 
train the officers was inextricably linked to a 
civil rights claim, and the civil rights exception 
applied. Nichols v. Metro. Nashville Airport 
Auth., — S.W.3d —, 2021 Tenn. App. LEXIS 
158 (Tenn. Ct. App. Apr. 15, 2021). 


12. Discretionary Function Immunity. 

When the parents of a middle school student 
who was assaulted at school filed suit against 
the school board, the trial court erred in finding 
the board was immune pursuant to the discre- 
tionary function exception of the Tennessee 
Governmental Tort Liability Act, T.C.A. § 29- 
20-205(1), because the middle school adminis- 
trators were implementing existing board 
policy and procedures, were not engaged in 
policy making, their decisions were operational 
in nature, and, as such, immunity was re- 
moved; the board’s policies and procedures pro- 
hibiting harassment, intimidation, and bully- 
ing, enacted pursuant to T.C.A. § 49-6-1016 
(now § 49-6-4503), were contained in the stu- 
dent handbook. Moore v. Houston County Bd. of 
Educ., 358 S.W.3d 612, 2011 Tenn. App. LEXIS 
454 (Tenn. Ct. App. Aug. 23, 2011), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 28 
(Tenn. Jan. 13, 2012). 

In this Title VII of the Civil Rights Act of 
1964 action, the district court correctly recog- 
nized that City officials must interpret and 
implement the Charter’s broad guidance in 
devising fair and effective promotional pro- 
cesses and in the absence of specific regulations 
confining the City’s discretion, Tennessee’s 
Governmental Tort Liability Act immunity 
shielded this discretionary decision. Johnson v. 
City of Memphis, 2014 FED App. 271P (6th 
Cir.), 770 F.3d 464, 2014 U.S. App. LEXIS 
20644 (6th Cir. Oct. 27, 2014). 

County was entitled to discretionary decision 
immunity because it did not have an affirma- 
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tive duty under a county zoning resolution to 
notify property purchasers that the property 
was below the base flood elevation require- 
ments. The resolution did not create a duty on 
the county or require the county to implement 
any preexisting laws, regulations, policies, or 
standards to inform the purchasers that the 
property was located in a flood prone area. 
Gibbs v. Gilleland, — S.W.3d —, 2014 Tenn. 
App. LEXIS 490 (Tenn. Ct. App. Aug. 13, 2014). 

Family’s claim that the city failed to train, 
supervise, and discipline its police department 
fell within the Tennessee Governmental Tort 
Liability Act’s discretionary-function exception, 
which prevented courts from questioning deci- 
sions of governmental entities that were pri- 
marily legislative or administrative. Savage v. 
City of Memphis, 620 Fed. Appx. 425, — F.3d 
—, 2015 U.S. App. LEXIS 13887, 2015 FED 
App. 553N (6th Cir. 2015). 

Based upon the plain language of the statute, 
governmental entities are not immune from 
suit for injury caused by the negligence of their 
employees, except where the action of the em- 
ployee involved the exercise of a “discretionary 
function” or the failure to make an inspection; 
under those circumstances, the governmental 
entity retains governmental immunity and no 
liability may attach. Fowler v. City of Memphis, 
514 S.W.3d 732, 2016 Tenn. App. LEXIS 583 
(Tenn. Ct. App. Aug. 11, 2016). 

Because the trial court’s summary judgment 
order did not appear to address a pedestrian’s 
argument that a city utility company’s choice of 
covers for water meters and their placement 
was negligent, the appropriate remedy was to 
vacate the judgment in so far as it dismissed 
any claim under the statute regarding the 
allegedly negligent design and installation of 
the company’s water meter covers and remand 
to the trial court for further consideration. 
Fowler v. City of Memphis, 514 S.W.3d 732, 
2016 Tenn. App. LEXIS 583 (Tenn. Ct. App. 
Aug. 11, 2016). 

City utility company did not waive the dis- 
cretionary function defense because the com- 
pany filed a pleading specifically raising the 
argument that a “design-related claim” in- 
volved a discretionary function for which im- 
munity would not be removed, and the pedes- 
trian responded directly to the argument by 
asserting that his claim did not involve a dis- 
cretionary function; thus, the parties clearly 
raised and argued the issue in the trial court 
and waiver was not applicable. Fowler v. City of 
Memphis, 514 S.W.3d 732, 2016 Tenn. App. 
LEXIS 583 (Tenn. Ct. App. Aug. 11, 2016). 

In a special education assistant’s action 
against a county for injuries she sustained 
when two roughhousing students caused her to 
fall, the court held that the county’s immunity 
was not removed pursuant to the Tennessee 
Governmental Tort Liability Act because the 
decision not to assign a teacher in the hallway 
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was a planning decision related to a discretion- 
ary function. The assistant’s proof was insuffi- 
cient to prove that gym teachers failed to follow 
the policy or were negligent in doing so because 
the absence of a teacher from that area was 
permitted under the policy. Guthrie v. Ruther- 
ford Cnty., — S.W.3d —, 2016 Tenn. App. 
LEXIS 957 (Tenn. Ct. App. Dec. 15, 2016). 

Trial court properly ruled a school district 
was not entitled to immunity because the dis- 
cretionary/planning function exception to the 
removal of immunity did not apply to shield 
custodians’ actions; the decision of where to 
place wet-floor signs was operational, and the 
custodians’ failure to warn a teacher or place 
the wet-floor signs in the area around where 
she fell could not be characterized as a planning 
decision reflecting a course of conduct by those 
in charge of formulating the policy. Robertson v. 
Clarksville-Montgomery Cty. Sch. Sys., — 
S.W.3d —, 2018 Tenn. App. LEXIS 367 (Tenn. 
Ct. App. June 28, 2018), appeal denied, Robert- 
son v. Clarksville-Montgomery Cty. Sch. Sys., 
—§S.W.3d —, 2018 Tenn. LEXIS 737 (Tenn. Dec. 
7, 2018). 

Government Tort Liability Act does not apply 
to inverse condemnation claims; therefore, the 
discretionary function test is inapplicable to 
inverse condemnation claims. Riverland, LLC 
v. City of Jackson, — S.W.3d —, 2018 Tenn. 
App. LEXIS 658 (Tenn. Ct. App. Nov. 9, 2018). 


14. Sheriff's Deputies. 

County was not immune from suit under the 
Tennessee Governmental Tort Liability Act, 
T.C.A. § 29-20-101 et seq., when a parent sued 
the county after the parent’s child committed 
suicide while in custody at the county jail 
because, in the absence of any evidence to 
support a finding that it was the intent of a 
sheriffs deputy to harm the decedent, the fail- 
ure of the deputy to perform mandated well- 
ness checks at the jail was negligent conduct 
but not intentional conduct so as to establish 
the county’s sovereign immunity. Holder v. 
Shelby Cty Tenn., — S.W.3d —, 2017 Tenn. 
App. LEXIS 726 (Tenn. Ct. App. Nov. 3, 2017), 
appeal denied, Holder v. Shelby Cty., — S.W.3d 
—, 2018 Tenn. LEXIS 194 (Tenn. Mar. 15, 
2018). 


15. Inspections. 

City was immune from liability because the 
claim that the city’s building inspector failed to 
ensure that a general contractor had the utili- 
ties disconnected prior to the commencement of 
any demolition activities fell under the Tennes- 
see Government Tort Liability Act, T.C.A. § 29- 
20-205(4), and the claim that the city was liable 
since the inspector negligently failed to issue a 
stop work order fell under § 29-20-205(3); the 
decedents’ next of kin did not claim that the city 
or inspector was responsible for disconnecting 
the utilities or for hiring a contractor to discon- 
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nect them Kemper v. Baker, — S.W.3d —, 2012 
Tenn. App. LEXIS 253 (Tenn. Ct. App. Apr. 19, 
2012). 


18. Firemen. 

Trial court properly granted a county fire 
department summary judgment because the 
evidence provided by a city fire chief estab- 
lished there was no breach of the duty of care, 
and a decedent’s estate filed no affidavits or 
evidence refuting that proof or otherwise creat- 
ing a genuine issue of material fact for trial; 
therefore, governmental immunity applied. Es- 
tate of Quinn v. Henderson, — S.W.3d —, 2014 
Tenn. App. LEXIS 732 (Tenn. Ct. App. Nov. 138, 
2014). 


19. Findings of Immunity. 

Plaintiffs’ claims for intentional infliction of 
emotional distress against a sheriff were dis- 
missed because plaintiffs never had contact 
with the sheriff. Plaintiffs admitted as much, 
and clearly, the sheriff was not responsible for 
any “outrageous” conduct, let alone any “con- 
duct.” Dillingham v. Millsaps, 809 F. Supp. 2d 
820, 2011 U.S. Dist. LEXIS 89369 (E.D. Tenn. 
Aug. 10, 2011). 

On a negligence claim, plaintiffs failed to 
show that the sheriff breached a duty owed to 
them in his individual capacity because the 
sheriff could not be held liable in his individual 
capacity for breaching a duty that he only owed 
in his official capacity. Clearly, the sheriff did 
not owe plaintiffs a duty in his individual 
capacity to train his subordinates; that duty 
only arose under his official status. Dillingham 
v. Millsaps, 809 F. Supp. 2d 820, 2011 U.S. Dist. 
LEXIS 89369 (E.D. Tenn. Aug. 10, 2011). 

Plaintiffs’ claims of assault and battery 
against the county were dismissed because 
there was no evidence that the county supervi- 
sors committed an independent act or omission 
of negligence that proximately caused the al- 
leged injuries. First, there was no evidence of 
complaints that deputy sheriffs misused tasers, 
and the evidence showed that the deputy re- 
ceived general training on the use of force, and 
specific training on how to use a taser. Dilling- 
ham v. Millsaps, 809 F. Supp. 2d 820, 2011 U.S. 
Dist. LEXIS 89369 (E.D. Tenn. Aug. 10, 2011). 

In a wrongful death, medical malpractice 
(now health care liability), and civil rights 
action brought by the estate of a deceased 
inmate against a sheriff, a county, and others, a 
district court dismissed the medical malprac- 
tice (now health care liability) suit against the 
county asserted under Tennessee law because 
the county was immune from suit, pursuant to 
the Tennessee Governmental Tort Liability Act, 
T.C.A. § 29-20-205(2). Ramirez-Rosales v. Ma- 
theny, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 
100887 (E.D. Tenn. Sept. 6, 2011). 

Developer’s claims against a city for tortious 
interference with business relationships and 


113 


interference with contract rights claims were 
not allowed under the Tennessee Governmental 
Tort Liability Act, T.C.A. § 29-20-205, because 
the developer alleged no negligence on the part 
of any city employee acting in the scope of 
employment and did not allege any fact that 
supported the removal of the city’s immunity; 
the developer filed suit after the city enacted an 
ordinance imposing a temporary moratorium 
on development of land within a 250 foot corri- 
dor abutting land owned by the developer. Dur- 
rett Inv. Co. v. City of Clarksville, — S.W.3d —, 
2013 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
Feb. 15, 2013). 

In a case arising out of the alleged wrongful 
seizure of plaintiffs personal property, mainly 
cars and trailers, which were removed from his 
residence, the trial court properly found that 
defendant city was immune based on T.C.A. 
§ 29-20-205. Olivier v. City of Clarksville, — 
S.W.3d —, 2017 Tenn. App. LEXIS 490 (Tenn. 
Ct. App. July 21, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 776 (Tenn. Nov. 
16, 2017). 

In former employee’s action against the 
county and mayor under the Tennessee Govern- 
mental Tort Liability Act, the county lacked 
immunity as to the former employee’s claims of 
restitution and indemnification, negligence, 
and workplace harassment, but it was immune 
from all claims relating to due process, inten- 
tional infliction of emotional distress, invasion 
of privacy, and negligent and intentional mis- 
representation. Fitzgerald v. Hickman Cty. 
Gov't, —S.W.3d —, 2018 Tenn. App. LEXIS 174 
(Tenn. Ct. App. Apr. 4, 2018). 

Trial court did not err by dismissing the 
claims against the former sheriff and former 
chief deputy for failure to state a claim because 
the real party in interest and the one liable for 
damages would be the county, which was im- 
mune under this section. Siler v. Scott, 591 
S.W.3d 84, 2019 Tenn. App. LEXIS 271 (Tenn. 
Ct. App. May 30, 2019). 

Trial court did not err by granting the county 
summary judgment on the husband’s claim for 
negligence resulting in his assault and battery 
because it was a civil rights claim from which 
the county was immune under this section. 
Siler v. Scott, 591 S.W.3d 84, 2019 Tenn. App. 
LEXIS 271 (Tenn. Ct. App. May 30, 2019). 

Trial court did not err by granting the county 
summary judgment on the claims of the wife 
and son brought under the Governmental Tort 
Liability Act alleging the sheriffs department 
employees were negligent in providing inad- 
equate training and supervision of the deputies 
because they fell within this section, and there- 
fore the county's immunity was not waived. 
Siler v. Scott, 591 S.W.3d 84, 2019 Tenn. App. 
LEXIS 271 (Tenn. Ct. App. May 30, 2019). 


20. Lack of Immunity. 
Public housing authority (PHA) was not im- 
mune from a suit alleging it was negligent in 
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failing to evict a violent tenant. In making 
eviction decisions, the PHA had to exercise its 
discretion within the confines of the Depart- 
ment of Housing and Urban Development’s 
preexisting policies; therefore, its eviction deci- 
sions did not involve planning or policy but 
were operational in nature and thus were not 
subject to immunity under the Tennessee Gov- 
ernmental Tort Liability Act. Giggers v. Mem- 
phis Hous. Auth., 363 S.W.3d 500, 2012 Tenn. 
LEXIS 216 (Tenn. Apr. 2, 2012), cert. denied, 
184 L. Ed. 2d 152, 133 S. Ct. 279, 568 U.S. 884, 
2012 U.S. LEXIS 6184 (U.S. 2012). 

Given the father’s apparent concession that 
the falsification of log books constituted a neg- 
ligent or intentional misrepresentation, immu- 
nity was not removed for this action. Holder v. 
Shelby County, — S.W.3d —, 2015 Tenn. App. 
LEXIS 228 (Tenn. Ct. App. Apr. 21, 2015). 

County was not immune to an inmate’s neg- 
ligence claim, when an inmate at the county jail 
fell from a top bunk bed and injured the in- 
mate’s shoulder, because the decision to assign 
the inmate a top bunk was an operational one, 
not a discretionary one, as the role of the 
officers and the nurses in making the bunk 
assignments for inmates was to implement the 
existing procedure. Parsons v. Wilson Cnty., — 
S.W.3d —, 2015 Tenn. App. LEXIS 719 (Tenn. 
Ct. App. Sept. 3, 2015). 

Immunity under T.C.A. § 29-20-205(2) does 
not automatically extend to the governmental 
employee. Moreover, where the employee is 
being sued individually, the governmental en- 
tity’s immunity under § 29-20-205 is inversely 
related to the immunity of the individual defen- 
dant. Taylor v. Harsh, — $.W.3d —, 2020 Tenn. 
App. LEXIS 74 (Tenn. Ct. App. Feb. 21, 2020). 


24. Construction With Other Sections. 

Although sovereign immunity was removed 
from governmental entities, a county was able 
to assert a defense of quasi-judicial immunity 
because quasi-judicial immunity applied to the 
acts and omissions of agents of the county’s 
pretrial services office, individually, in their 
carrying out a court order. Therefore, the same 
immunity extended to protect the county. Davis 
v. Knox Cnty., — S.W.3d —, 2015 Tenn. App. 
LEXIS 934 (Tenn. Ct. App. Nov. 30, 2015). 

Fact that a city utility company installed 
water meter covers that were tampered with by 
third-parties was insufficient to remove immu- 
nity under the Tennessee Governmental Tort 
Liability Act, T.C.A. §§ 29-20-203 and 20-20- 
204 because that type of “design defect claim” 
fell more squarely within T.C.A. § 29-20-205. 
Fowler v. City of Memphis, 514 S.W.3d 732, 
2016 Tenn. App. LEXIS 583 (Tenn. Ct. App. 
Aug. 11, 2016). 

Trial court erred erred in applying T.C.A. 
§ 29-20-205(a)(1), to dentists’ claims against a 
city because the discretionary function excep- 
tion to immunity did not apply to claims 
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brought under T:.C.A. § 29-20-204, and the 
city’s decision not to correct a dangerous condi- 
tion in a sewer and stormwater line did not 
qualify as a discretionary decision, and the 
city’s decision not to correct a dangerous condi- 
tion in the combined line did not qualify as a 
discretionary decision. Nickels v. Metro. Gov’t 
of Nashville & Davidson Cnty., — S.W.3d —, 
2016 Tenn. App. LEXIS 728 (Tenn. Ct. App. 
Sept. 28, 2016). 


25. Intentional Tort Exception. 

State university had governmental immunity 
as to an employee’s claims based on the acts of 
his co-workers under the Tennessee Govern- 
mental Tort Liability Act, T.C.A. § 29-20-205, 
since the employee did not state a claim for 
negligence imputable to the university, but 
wished to hold the university liable for the 
co-workers’ intentional acts as co-conspirators 
seeking to have the employee fired. Phelps v. 
Newman, — 8.W.3d —, 2013 Tenn. App. LEXIS 
4 (Tenn. Ct. App. Jan. 3, 2013). 

When a passenger on a transit authority bus 
brought claims for slander and libel, after being 
arrested as a result of an altercation with the 
driver, immunity was not removed under the 
Tennessee Governmental Tort Liability Act, 
T.C.A. § 29-20-101 et seq., for a suit based on 
libel and slander. Poe v. Gist, — S.W.3d —, 2017 
Tenn. App. LEXIS 850 (Tenn. Ct. App. Sept. 1, 
2017). 

Trial court properly found that a city, as a 
governmental entity, was immune from an in- 
mate’s claim alleging conversion on the part of 
a city police officer because conversion was an 
intentional tort, and the Tennessee Govern- 
mental Tort Liability Act did not allow plain- 
tiffs to hold governmental entities vicariously 
liable for intentional torts. Lankford v. City of 
Hendersonville, — S.W.3d —, 2018 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
458 (Tenn. July 18, 2018). 

School system and school board were not 
entitled to immunity from suit on the basis of 
an intentional assault and battery where a 
teacher threw a shot put with the sole intention 
of demonstrating for the students how to prop- 
erly throw it, and there was no evidence indi- 
cating otherwise. Spearman vy. Shelby Cty. Bd. 
of Educ., — S.W.3d —, 2021 Tenn. App. LEXIS 
17 (Tenn. Ct. App. Jan. 15, 2021). 

School system and school board were not 
entitled to immunity from suit on the basis of 
recklessness or gross negligence where a 
teacher distanced himself from the students, 
instructed them to move back, and threw the 
shot put with less than full force Spearman v. 
Shelby Cty. Bd. of Educ., — S.W.3d —, 2021 
Tenn. App. LEXIS 17 (Tenn. Ct. App. Jan. 15, 
2021). 


27. Negligence. 
In a 42 U.S.C. § 1983 case in which a district 
court dismissed the federal claims against a 
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county and a city, it would not exercise supple- 
mental jurisdiction over an individual’s state 
law claims for conversion and negligence. 
Whether the individual could establish his 
state law claims against the county and the city 
under the Governmental Tort Liability Act, 
T.C.A. § 29-20-205, or T.C.A. § 8-8-302 was a 
novel or complex issue of state law, which was 
better remanded to the expertise of the Tennes- 
see court. Thomas v. Bivens, — F. Supp. 2d —, 
2011 U.S. Dist. LEXIS 1005 (E.D. Tenn. Jan. 5, 
2011). 

Language in T.C.A. § 29-20-205(2) retaining 
governmental immunity in cases involving in- 
fliction of mental anguish applies only to claims 
for intentional infliction of emotional distress. 
Consequently, a governmental entity does not 
retain immunity under the Tennessee Govern- 
mental Tort Liability Act, T.C.A. § 29-20-101 et 
seq., against claims of negligent infliction of 
emotional distress. Marla H. v. Knox County, 
361 S.W.3d 518, 2011 Tenn. App. LEXIS 360 
(Tenn. Ct. App. June 29, 2011), appeal denied, 
— §.W.3d —, 2011 Tenn. LEXIS 1042 (Tenn. 
Oct. 18, 2011). 

In a suit under the Governmental Tort Liabil- 
ity Act, the trial court properly held that appel- 
lant was at least 50 percent at fault for her 
injuries. It appeared that she simply forgot 
where she was in relation to the edge of a stage, 
and the evidence did not support a finding that 
more or different lighting would have allowed 
her to avoid the accident. Kyle v. City of Jack- 
son, — 8.W.3d —, 2012 Tenn. App. LEXIS 621 
(Tenn. Ct. App. Sept. 7, 2012). 

When an employee sued a city for injuries 
caused when a co-employee hit the employee 
with a bus, the evidence did not preponderate 
against the trial court’s finding that the co- 
employee’s conduct was negligent, but not 
grossly negligent, making the city liable for the 
injuries, while the co-employee was immune, 
because nothing showed: (1) the co-employee 
was impaired at the time of the injuries; (2) the 
impact of substances in the co-employee’s drug 
screen on the co-employee’s ability to drive; and 
that (3) the co-employee drove erratically or 
that substances in the drug screen impacted 
the co-employee’s activities on the date of the 
accident. Harp v. Metro. Gov't of Nashville & 
Davidson County, — S.W.3d —, 2014 Tenn. 
App. LEXIS 23 (Tenn. Ct. App. Jan. 22, 2014), 
appeal denied, Harp v. Metro. Gov’t of Nash- 
ville. — S.W.3d —, 2014 Tenn. LEXIS 432 
(Tenn. May 13, 2014). 

Trial court did not err in granting summary 
judgment to a county 911 communication cen- 
ter because it presented affirmative evidence 
negating essential elements of an estate’s claim 
of negligent acts by the 911 dispatcher; the 
estate could not show that the decedent’s injury 
would not have occurred but for the alleged 
failure of the dispatcher to keep her on the 
telephone, and the dispatcher acted compe- 


= 


= i Cr 


115 


tently and professionally in attempting to as- 
certain the severity of the emergency. Estate of 
Quinn v. Henderson, — S.W.3d —, 2014 Tenn. 
App. LEXIS 732 (Tenn. Ct. App. Nov. 13, 2014). 

Given the father’s apparent concession that 
the falsification of Father’s complaint, taken as 
true, alleged negligent acts or omissions on the 
part of the deputy, including his failure to make 
required safety checks of inmates, and the 
complaint made clear that this inaction was the 
legal and proximate cause of the father’s son’s 
death; there was no allegation from which it 
could have been concluded that the deputy had 
the requisite intent to convert the allegation of 
negligence into an intentional tort, and the 
amended complaint sufficiently alleged acts of 
negligence on the part of the deputy to survive 
the county’s motion to dismiss. Holder v. Shelby 
County, — S.W.3d —, 2015 Tenn. App. LEXIS 
228 (Tenn. Ct. App. Apr. 21, 2015). 

Circuit court properly dismissed an inmate’s 
suit against a city under the Tennessee Govern- 
mental Tort Liability Act because, while the 
citys immunity was statutorily removed in 
cases where an inmate was injured while par- 
ticipating on a work detail, the city was only 
liable to the inmate, if at all, for medical treat- 
ment during the period of his confinement, and 
the inmate was not entitled to recover addi- 
tional damages where he did not dispute that 
the city paid his medical expenses and that 
there was no outstanding balance owed to pro- 
viders. Elliott v. City of Manchester, — S.W.3d 
—, 2017 Tenn. App. LEXIS 493 (Tenn. Ct. App. 
July 24, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 796 (Tenn. Nov. 16, 2017). 

County was not immune from suit under the 
Tennessee Governmental Tort Liability Act, 
T.C:A. § 29-20-101 et seq., when a parent sued 
the county after the parent’s child committed 
suicide while in custody at the county jail 
because, in the absence of any evidence to 
support a finding that it was the intent of a 
sheriffs deputy to harm the decedent, the fail- 
ure of the deputy to perform mandated well- 
ness checks at the jail was negligent conduct 
but not intentional conduct so as to establish 
the county's sovereign immunity. Holder v. 
Shelby Cty Tenn., — S.W.3d —, 2017 Tenn. 
App. LEXIS 726 (Tenn. Ct. App. Nov. 3, 2017), 
appeal denied, Holder v. Shelby Cty., — S.W.3d 
—, 2018 Tenn. LEXIS 194 (Tenn. Mar. 15, 
2018). 

Because an inmate’s negligence claim arose 
from the same set of facts upon which he 
claimed that his constitutional rights had been 
violated, the civil rights exception applied, and 
a city retained immunity against the negli- 
gence claim as well. Lankford v. City of Hen- 
dersonville, — S.W.3d —, 2018 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
458 (Tenn. July 18, 2018). 
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Judgment was vacated because the legal ba- 
sis for the money judgment awarded to a county 
employee was not apparent from the judgment 
and memorandum opinion; the court of appeals 
could not presume solely from the transcript 
that the trial court dismissed the employee’s 
contract claim, and the trial court did not state 
in its order or attached memorandum opinion 
that its judgment was based on the employee’s 
remaining claim of negligence under the Gov- 
ernmental Tort Liability Act. Lee v. Hamilton 
Cty., — S.W.3d —, 2019 Tenn. App. LEXIS 324 
(Tenn. Ct. App. June 28, 2019). 


28. Judgment for Agency Proper. 
Judgment for an agency in a passenger’s 
Governmental Tort Liability Act suit seeking 
damages arising from the passenger’s fall from 
a van was proper because, although the passen- 
ger claimed that the van’s driver failed to help 
her in exiting the van by not offering his hand, 
the evidence did not establish that the passen- 
ger appeared as if she needed additional assis- 
tance above that which was already provided, 
and the driver provided the appropriate level of 
assistance under the circumstances even if he 
failed to offer his hand as the passenger de- 
scended from the van. Cook v. E. Tenn. Human 
Res. Agency, Inc., —S.W.3d —, 2013 Tenn. App. 
LEXIS 1387 (Tenn. Ct. App. Feb. 27, 2018). 


29. Board of Education. 

County and a county board of education were 
immune from liability and suit with respect to a 
teacher’s claims of abuse of process, invasion of 
privacy, and misrepresentation. Blair v. Ruth- 
erford County Bd. of Educ., — S.W.3d —, 2013 
Tenn. App. LEXIS 471 (Tenn. Ct. App. July 19, 
2013), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 913 (Tenn. Nov. 13, 2013), cert. denied, 
188 L. Ed. 2d 758, 134.8. Ct. 1797, 572 U.S. 
1047, 2014 U.S. LEXIS 2452 (U.S. 2014). 

School board was immune from a teacher’s 
libel claim; T.C.A. § 29-20-310 had no effect on 
governmental immunity from libel suits. 
Brown v. Bd. of Educ., — F. Supp. 2d —, 2014 
U.S. Dist. LEXIS 128645 (W.D. Tenn. Sept. 15, 
2014), affd, Brown v. Shelby Cty. Bd. of Educ., 
— F.3d —, — FED App. —, 2016 U.S. App. 
LEXIS 23870 (6th Cir. Tenn. Apr. 26, 2016). 


30. Tree on Private Property. 

City was immune from a claim because, since 
the city did not own a leaning tree and it was 
not actually obstructing the roadway, the city 
had no right or duty to remove it. The fact that 
the city had notice that the tree was leaning 
toward the roadway did not give the city the 
right or duty to remove it from the land of a 
private citizen. Raley v. City of Knoxville, — 
S.W.3d —, 2013 Tenn. App. LEXIS 714 (Tenn. 
Ct. App. Oct. 31, 2013), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 72 (Tenn. Jan. 14, 
2014). 
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31. Service of Mittimus. 

County was immune under the Governmen- 
tal Tort Liability Act as to the citizen’s claims 
regarding her arrest and detention; under the 
plain language of the statute, immunity is not 
removed for causes of action arising out of the 
serving of a mittimus. Luna v. White Cnty., — 
S.W.3d —, 2015 Tenn. App. LEXIS 525 (Tenn. 
Ct. App. June 29, 2015), appeal denied, — 
S.W.3d —, 2015 Tenn. LEXIS 876 (Tenn. Oct. 
15, 2015). 


32. Police Officers. 

Dismissal of an arrestee’s claims against a 
city and its police officers for malicious prosecu- 
tion, intentional infliction of emotional distress 
or outrageous conduct, and civil rights viola- 
tions was appropriate because the city was a 
governmental entity and the officers were sued 
regarding actions that took place when they 
were acting in their official capacities. Olivier v. 
City of Clarksville, — S.W.3d —, 2017 Tenn. 
App. LEXIS 564 (Tenn. Ct. App. Aug. 17, 2017). 

Trial court did not err in holding that that the 
sheriff was immune from suit in his individual 
and official capacity because the county’s im- 
munity had been removed by this section. Ran- 


REMEDIES AND SPECIAL PROCEEDINGS 


116 


dolph v. White Cty., — S.W.3d —, 2019 Tenn. 
App. LEXIS 361 (Tenn. Ct. App. July 24, 2019). 


33. Construction With Other Statutes. 
Teacher Tenure Act provision specifically ad- 
dresses the immunity of school officials in- 
volved in investigating and prosecuting school 
employees alleged to be guilty of misconduct, 
and this provision governs over the more gen- 
eral immunity provisions of the Government 
Tort Liability Act. Padgett v. Clarksville-Mont- 
gomery Cty. Sch. Sys., — S.W.3d —, 2018 Tenn. 
App. LEXIS 657 (Tenn. Ct. App. Nov. 9, 2018). 


34. Construction Plat Approval. 

City did not develop the business park, and 
instead, private developers developed the busi- 
ness park with the help of private consultants 
and a private construction company; the city 
retained immunity for injury proximately 
caused by a negligent act or omission arising 
out of the issuance of any permit, and thus the 
citys immunity was not removed merely be- 
cause it approved the business park’s construc- 
tion plat. Riverland, LLC v. City of Jackson, — 
S.W.3d —, 2018 Tenn. App. LEXIS 658 (Tenn. 
Ct. App. Nov. 9, 2018). 


29-20-206. Construction of chapter as to liability — Effect of removal 


of immunity. 


NOTES TO DECISIONS 


1. Quasi-judicial Immunity. 

Although sovereign immunity was removed 
from governmental entities, a county was able 
to assert a defense of quasi-judicial immunity 
because quasi-judicial immunity applied to the 
acts and omissions of agents of the county’s 


pretrial services office, individually, in their 
carrying out a court order. Therefore, the same 
immunity extended to protect the county. Davis 
v. Knox Cnty., — S.W.3d —, 2015 Tenn. App. 
LEXIS 934 (Tenn. Ct. App. Nov. 30, 2015). 


29-20-208. Governmental immunity waived for claims against any 
governmental entity under Uniformed Services Employ- 
ment and Reemployment Rights Act of 1994 (USERRA). 


Immunity from suit of any governmental entity, or any agency, authority, 
board, branch, commission, division, entity, subdivision, or department of state 
government, or any autonomous state agency, authority, board, commission, 
council, department, office, or institution of higher education, is removed for 
the purpose of claims against and relief from a governmental entity under the 
Uniformed Services Employment and Reemployment Rights Act of 1994 
(USERRA), 38 U.S.C. §§ 43801-4334. 


History. 
Acts 2014, ch. 574, § 1. 


Compiler’s Notes. 

Acts 2014, ch. 574, § 2 provided that the act, 
which enacted this section, shall apply to all 
claims against a governmental entity under the 


Uniformed Services Employment and Reem- 
ployment Rights Act of 1994 (USERRA), 38 
U.S.C. §§ 4301-4334 accruing on or after July 
1, 2014, 


Effective Dates. 
Acts 2014, ch. 574, § 2. July 1, 2014. 
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NOTES TO DECISIONS 


ANALYSIS 
ye Preemption. 
2. Statute of Limitations. 
oi Construction. 
4, Claim Barred. 


1. Preemption. 

When a servicemember sued the Tennessee 
National Guard under the Uniformed Services 
Employment and Reemployment Rights Act, 
the statute waiving sovereign immunity as to 
such claims did not violate the supremacy 
clause by setting an impermissible time limit 
on such claims because the statute did not 
actually conflict with 38 U.S.C. § 4827(b), as 
the statute placed no impermissible limit on 
the period for filing such a claim when immu- 
nity was removed. Smith v. Tenn. Nat'l Guard, 
— $.W.3d —, 2017 Tenn. App. LEXIS 216 
(Tenn. Ct. App. Mar. 31, 2017), rev’d, 551 
S.W.3d 702, 2018 Tenn. LEXIS 318 (Tenn. June 
22, 2018). 


2. Statute of Limitations. 

When a servicemember sued the Tennessee 
National Guard under the Uniformed Services 
Employment and Reemployment Rights Act, it 
was error to dismiss the claim as time-barred 
because state law, including sovereign immu- 
nity, governed the claim, and sovereign immu- 
nity was not waived until T.C.A. § 29-20-208 
was enacted, effective on July 1, 2014, as which 
time the claim accrued, as the servicemember 
had no claim before that date. Smith v. Tenn. 
Nat'l Guard, — S.W.3d —, 2017 Tenn. App. 
LEXIS 216 (Tenn. Ct. App. Mar. 31, 2017), 
rev d, 551 S.W.3d 702, 2018 Tenn. LEXIS 318 
(Tenn. June 22, 2018). 


3. Construction. 
General Assembly is presumed to have 
known of the many decisions of the supreme 


court defining accrual when it used that term to 
limit the waiver of sovereign immunity in the 
statute to the Uniformed Services Employment 
and Reemployment Rights Act of 1994 claims 
accruing on or after July 1, 2014; therefore, the 
term “accruing” is interpreted as used in the 
waiver of sovereign immunity consistently with 
prior decisions to avoid inappropriately ex- 
panding the waiver beyond its intended scope. 
Smith v. Tenn. Nat'l Guard, 551 S.W.3d 702, 
2018 Tenn. LEXIS 318 (Tenn. June 22, 2018). 

General Assembly intended to waive the 
State’s sovereign immunity for Uniformed Ser- 
vices Employment and Reemployment Rights 
Act of 1994 claims by enacting T.C.A. § 29-20- 
208, but it also clearly and unmistakably lim- 
ited the waiver of sovereign immunity by mak- 
ing it “take effect July 1, 2014” and by applying 
it only to claims “accruing on or after” July 1, 
2014; the General Assembly chose not to make 
the waiver of sovereign immunity retroactively 
effective or applicable to past events. Smith v. 
Tenn. Nat'l Guard, 551 S.W.3d 702, 2018 Tenn. 
LEXIS 318 (Tenn. June 22, 2018). 


4, Claim Barred. 

Court of appeals erred in reversing the dis- 
missal of a claim filed by a former Lieutenant 
Colonel in the Tennessee National Guard pur- 
suant to Uniformed Services Employment and 
Reemployment Rights Act of 1994 (USERRA) 
because the Lieutenant had actual knowledge 
that he had suffered an injury sometime before 
August 8, 2011; therefore, his claim remained 
barred by sovereign immunity because the stat- 
ute limited the waiver of sovereign immunity to 
USERRA claims accruing on or after July 1, 
2014. Smith v. Tenn. Nat’l Guard, 551 S.W.3d 
702, 2018 Tenn. LEXIS 318 (Tenn. June 22, 
2018). 


29-20-209. Removal of immunity from suit by party adversely affected 
by local regulation of firearms. 


Immunity from suit of all governmental entities is removed for causes of 
action brought under § 39-17-1314(g)-(i). 


History. . 
Acts 2017, ch. 467, § 2. 


Effective Dates. 
Acts 2017, ch. 467, § 6. July 1, 2017. 
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29-20-210. Liability of governmental entity for damages, injury, or 
death proximately caused by governmental entity inten- 
tionally prohibiting or preventing law enforcement or fire 
and rescue services from accessing specifically bounded 
area within governmental entity’s jurisdiction during 


public demonstration. 


(a) A governmental entity shall not intentionally prohibit or prevent law 
enforcement or fire and rescue services from accessing a specifically bounded 
area within the governmental entity’s jurisdiction during a public demonstra- 
tion unless the services are replaced by like services provided by another 
governmental entity. 

(b) A governmental entity violating subsection (a) may be held liable, 
subject to the limits set forth in this chapter, for damages, injury, or death 
proximately caused by the governmental entity intentionally prohibiting or 
preventing law enforcement or fire and rescue services from accessing a 
specifically bounded area within the governmental entity’s jurisdiction during 
a public demonstration. 

(c) As used in this section, “governmental entity” means a mayor, chief 
executive officer, governing body, board, commission, committee, or depart- 
ment of a municipality, county, or other political subdivision of the state. 

(d) This section does not apply to tactical decisions made by law enforce- 
ment or fire and rescue services personnel based on the risks to or safety of 
personnel or the public. 


History. 
Acts 2020 (2nd Ex. Sess.), ch. 2, § 1. 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 2, § 2. August 
20, 2020. 


PART 3 
CLAIMS PROCEDURE 


29-20-304. Approval or denial of claim — Period for answering claim, 
action or suit. 


NOTES TO DECISIONS 


ANALYSIS premature. Olivier v. City of Clarksville, — 
S.W.3d —, 2017 Tenn. App. LEXIS 490 (Tenn. 
Ct. App. July 21, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 776 (Tenn. Nov. 


16, 2017). 


1; Applicability. 
a Period for Answering Claim. 


1. Applicability. 


In a case arising out of the alleged wrongful 
seizure of plaintiffs personal property, mainly 
cars and trailers, which were removed from his 
residence, the trial court properly denied plain- 
tiffs motion for default judgment. Because 60 
days had not yet run when plaintiff filed his 
motion for default judgment, the motion was 


2. Period for Answering Claim. 

Denial of an arrestee’s motion for default 
judgment was appropriate because, due to a 
city’s standing as a governmental entity, the 
city had sixty days to respond to the arrestee’s 
complaint and the city timely filed a motion to 
dismiss in response to the complaint before the 
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sixty days expired. Olivier v. City of Clarksville, 


— §.W.3d —, 2017 Tenn. App. LEXIS 564 


(Tenn. Ct. App. Aug. 17, 2017). 
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29-20-305. Action in circuit court generally — General sessions court 


in certain counties. 


NOTES TO DECISIONS 


ANALYSIS 
Pa Statute of Limitations. 
3. Tolling Limitations Period. 
4, Liability of Employee. 
5: Construction With Other Statutes. 
2. Statute of Limitations. 


Court of appeals considered the applicability 
of the Transfer Statute, T.C.A. § 16-1-116, in 
plaintiffs appeal of an order dismissing his 
claim under the Government Tort Liability Act 
as time barred pursuant to T.C.A. § 29-20- 
305(b) because the questions before the court of 
appeals, whether the general sessions court 
had authority to transfer plaintiffs case to the 
circuit court and whether plaintiffs claim was 
time barred, were the central issues before the 
circuit court; the Transfer Statute was not 
discussed in the circuit court, but the questions, 
the issues of subject matter jurisdiction and 
whether the claim was time barred, were 
raised. Haynes v. Rutherford County, 359 
S.W.3d 585, 2011 Tenn. App. LEXIS 350 (Tenn. 
Ct. App. June 27, 2011), appeal denied, — 
S.W.3d —, 2011 Tenn. LEXIS 915 (Tenn. Sept. 
2h 2011), 

County was entitled to summary judgment 
because a ormer employee’s causes of action 
against it under the Tennessee Governmental 
Tort Liability Act (GTLA) were time-barred; the 
employee voluntarily non-suited her causes of 
action and re-filed her claim, and that re-filing 
occurred well after the expiration of the one- 
year limitation periods of the GTLA, T.C.A. 
§ 29-20-305(b). Whitmore v. Shelby County 
Gov't, — S.W.3d —, 2011 Tenn. App. LEXIS 445 
(Tenn. Ct. App. Aug. 15, 2011). 

When a property owner filed suit against a 
county in 2010 for litigation expenses, under 
theories of independent tort and libel of title, a 
trial court properly determined the owner’s 
claim was time-barred by the twelve-month 
limitation. period under the Governmental Tort 
Liability Act, T.C.A. § 29-20-305(b), because 
the owner’s cause of action arose in 2006 when 
he learned of the tax assessor’s allegedly erro- 
neous assignment of the owner’s property. 
Johnson v. Madison County, — S.W.3d —, 2011 
Tenn. App. LEXIS 531 (Tenn. Ct. App. Sept. 29, 
2011). 

It was the express intent of the General 
Assembly that the 2008 and 2009 amendments 


to the Tennessee Medical Malpractice (now 
Health Care Liability) Act shall apply to all 
medical malpractice (now health care liability) 
actions including claims filed under the Tennes- 
see Governmental Tort Liability Act, T.C.A. 
§ 29-20-101 et seq., because this is evident 
from the stated purpose in both 2008 Tenn. 
Pub. Acts 919, § 3 and 2009 Tenn. Pub. Acts 
474, § 4; because the General Assembly ex- 
pressly declared that the Tennessee Medical 
Malpractice Act, T.C.A. § 29-26-121, applied to 
notice given on or after July 2, 2009, in all 
medical malpractice actions, the stated purpose 
is expressed and clear, and it means what it 
says. Cunningham v. Williamson County Hosp. 
Dist., — S.W.3d —, 2011 Tenn. App. LEXIS 645 
(Tenn. Ct. App. Nov. 30, 2011), rev’d, Cunning- 
ham v. Williamson Cnty. Hosp. Dist., 405 
S.W.3d 41, 2013 Tenn. LEXIS 440 (Tenn. May 9, 
2013). 

Trial court’s grant of summary judgment in 
favor of a city was proper in a citizen’s action 
alleging that he was entitled to damages for the 
removal and disposal of his political signs from 
public property under the Governmental Tort 
Liability Act (GTLA) because he citizen’s claims 
were barred by the one-year statute of limita- 
tions under the GTLA, T.C.A. § 29-20-305(b); 
The city’s removal of the citizen’s signs ended 
on May 18, 2006, or at the latest in June or July 
2006 when the effort to recall the mayor ended, 
but the citizen filed his complaint on September 
17, 2007. Sides v. Cooper, — S.W.3d —, 2011 
Tenn. App. LEXIS 679 (Tenn. Ct. App. Dec. 21, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 368 (Tenn. May 16, 2012). 

Surviving spouse who brought a health care 
liability action against a governmental entity 
under the Tennessee Governmental Tort Liabil- 
ity Act (GTLA), T.C.A. § 29-20-101 et seq., was 
entitled to the 120-day extension of the statute 
of limitations because the statutory amend- 
ment of the Tennessee Health Care Liability 
Act (HCLA), T.C.A. § 29-26-101 et seq., allowed 
the GTLA’s one-year statute of limitations to be 
extended by 120 days in cases when the re- 
quirements of the HCLA were satisfied. Harper 
v. Bradley County, 464 S.W.3d 615, 2014 Tenn. 
App. LEXIS 699 (Tenn. Ct. App. Oct. 30, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
150 (Tenn. Feb. 19, 2015). 

Patient’s complaint was timely filed because 
the patient was entitled to the benefit of the 
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120-day extension that was provided in T.C.A. 
§ 29-26-121 to the statute of limitations in the 
Tennessee Governmental Tort Liability Act, un- 
der T.C.A. § 29-20-305, in that the patient 
complied with the pre-suit notice provisions of 
T.C.A. § 29-26-121. Wade v. Jackson-Madison 
County Gen. Hosp. Dist., 469 S.W.3d 54, 2015 
Tenn. App. LEXIS 31 (Tenn. Ct. App. Jan. 27, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 447 (Tenn. May 19, 2015). 

Trial court did not err in dismissing any 
medical malpractice or other tort claim within 
plaintiffs complaint because any claim that 
plaintiff originally brought under medical mal- 
practice was pretermitted as moot due to his 
failure to comply with the statutory require- 
ments that plaintiff provide written notice and 
file a certificate of good faith with the complaint 
and with the statute of limitations provided by 
the Governmental Tort Liability Act (GTLA); 
and any other claim of negligence brought by 
plaintiff was pretermitted as moot due to his 
failure to comply with the statute of limitations 
provided by the GTLA. Kaddoura v. Chatta- 
nooga-Hamilton Cnty. Hosp. Auth., — S.W.3d 
—, 2015 Tenn. App. LEXIS 264 (Tenn. Ct. App. 
Apr. 27, 2015). 

Dismissal of a patient’s complaint against a 
county hospital was appropriate because, by 
filing suit four days after giving notice to the 
hospital, the patient did not comply with the 
pre-suit notice requirement, and the patient 
did not show extraordinary cause, based upon 
the statute of limitations in the Tennessee 
Government Tort Liability Act, T.C.A. § 29-20- 
101 et seq., to excuse the non-compliance with 
the pre-suit notice procedures in the Tennessee 
Health Care Liability Act, T.C.A. § 29-26-101 
et seq. Patterson v. Lincoln Med. Ctr., —S.W.3d 
—, 2015 Tenn. App. LEXIS 499 (Tenn. Ct. App. 
June 23, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 878 (Tenn. Oct. 16, 2015). 

Inmate’s state court action against the 
county was properly dismissed, because it was 
not filed within the one-year statutory limita- 
tions period. Baxter v. State, — S.W.3d —, 2015 
Tenn. App. LEXIS 640 (Tenn. Ct. App. Aug. 10, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 1046 (Tenn. Dec. 10, 2015), cert. denied, 
Baxter v. Tennessee, 196 L. Ed. 2d 225, 187 S. 
Ct. 307, — U.S. —, 2016 U.S. LEXIS 6210 (U.S. 
2016). 

Medical malpractice action that was filed on 
September 8, 2011 by the surviving spouse of a 
patient was time-barred because the surviving 
spouse, after giving pre-suit notice of intent to 
file a claim and relying upon the tolling provi- 
sion in T.C.A. § 29-26-121(c), filed the com- 
plaint against a regional medical center, which 
was a government entity, one year and 113 days 
after the cause of action accrued prior to Octo- 
ber 1, 2011. Miller ex rel. Miller v. Cookeville 
Reg’l Med. Ctr., — S.W.3d —, 2015 Tenn. App. 
LEXIS 796 (Tenn. Ct. App. Sept. 29, 2015). 
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Trial court did not err in concluding that 
dentists’ claim for damages against a city based 
upon a flood event were barred by the statute of 
limitations because the dentists knew in 2007 
that they had sustained an injury as a result of 
the city’s failure to remedy the dangerous con- 
dition of the combined sewer; it was not neces- 
sary that the dentists know the extent of the 
city’s conduct for the statute of limitations to 
begin to run. Nickels v. Metro. Gov’t of Nash- 
ville & Davidson Cnty., — S.W.3d —, 2016 
Tenn. App. LEXIS 728 (Tenn. Ct. App. Sept. 28, 
2016). 

Although appellants alleged that a city was 
responsible for repairing and maintaining ap- 
pellants’ sewer line under the theory of im- 
plied-in-fact contract, the trial court properly 
found that the gravamen of appellants’ com- 
plaint was damage to property, which sounded 
in tort under the Tennessee Governmental Tort 
Liability Act (GTLA), and that appellants’ com- 
plaint was time-barred under the GTLA. Moore 
v. City of Clarksville, — S.W.3d —, 2016 Tenn. 
App. LEXIS 821 (Tenn. Ct. App. Oct. 31, 2016). 

Trial court properly dismissed a property 
owner’s complaint alleging the county register’s 
office failed to exercise reasonable care in al- 
lowing a forged deed to be filed because the 
complaint was time-barred by the one-year 
statute of limitations; the owner was aware of 
the allegedly negligent actions, and at the ab- 
solute latest, in May 2013, he knew, or in the 
exercise of reasonable diligence should have 
known, an actionable injury had occurred, but 
he did not file his complaint until 2014. Patton 
v. Shelby County Gov't, — S.W.3d —, 2017 
Tenn. App. LEXIS 121 (Tenn. Ct. App. Feb. 23, 
2017). 

There was no genuine issue of material fact 
regarding whether a property owner’s mother 
was of unsound mind when she became aware 
of the forged deed because the evidence did not 
demonstrate that the mother was or had been 
incapable of attending to business or unable to 
manage her day-to-day affairs such that the 
statute of limitations would be tolled; an affi- 
davit confirmed that the mother was in good 
health when the forgery occurred and that she 
knew what had occurred. Patton v. Shelby 
County Gov’t, — S.W.3d —, 2017 Tenn. App. 
LEXIS 121 (Tenn. Ct. App. Feb. 23, 2017). 

Homeowner’s property damage complaint 
against a county highway department was 
properly dismissed because the claim was time- 
barred, as the claim had to be brought within 
one year and was not. Thigpen v. Trousdale Cty. 
Highway Dep’t, — S.W.3d —, 2017 Tenn. App. 
LEXIS 628 (Tenn. Ct. App. Sept. 19, 2017). 

When a passenger on a transit authority bus 
brought claims for slander and libel, after being 
arrested as a result of an altercation with the 
driver, denial of the passenger’s claims was 
appropriate because the passenger brought suit 
outside the 12-month limitations period. Poe v. 
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Gist, — S.W.3d —, 2017 Tenn. App. LEXIS 850 
(Tenn. Ct. App. Sept. 1, 2017). 

Trial court did not err in finding that by the 
time that an inmate commenced his action, any 
negligence claim he intended to plead against a 
city was time-barred because the inmate knew 
his personal property had been seized within a 
day of his arrest, any cause of action for negli- 
gence would have arisen when the inmate had 
knowledge of the seizure. Lankford v. City of 
Hendersonville, — S.W.38d —, 2018 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Mar. 29, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
458 (Tenn. July 18, 2018). 

Trial court did not err in granting a city 
summary judgment because process was never 
served on either the city’s chief executive officer 
or city attorney as required; because process 
was not properly served and was not reissued 
within one year of issuance, the commencement 
of the lawsuit did not serve to toll the applicable 
statute of limitations, and without proper ser- 
vice, the statute of limitations had long since 
expired. Middleton v. City of Millington, — 
S.W.3d —, 2018 Tenn. App. LEXIS 7138 (Tenn. 
Ct. App. Dec. 11, 2018). 

Judgment was vacated because the trial 
court’s final order did not sufficiently explain 
the operation of the statute of limitations set 
forth in the Governmental Tort Liability Act; 
pursuant to the discovery rule, the employee’s 
negligence claim would have been timely if she 
did not discover or could not reasonably have 
been expected to discover her injury prior to one 
year before she filed her complaint. Lee v. 
Hamilton Cty., — S.W.3d —, 2019 Tenn. App. 
LEXIS 324 (Tenn. Ct. App. June 28, 2019). 


3. Tolling Limitations Period. 

Trial court erred in dismissing plaintiffs 
claim under the Government Tort Liability Act 
as time barred pursuant to T.C.A. § 29-20- 
305(b) because the case was properly trans- 
ferred under the Transfer Statute, T.C.A. § 16- 
1-116; at the time plaintiff filed in general 
sessions court, his claim could have been 
brought in the circuit court, and because the 
case was properly transferred to a court with 
jurisdiction, the filing of the action in the ses- 
sions court on tolled the running of the statute 
of limitations before the expiration of the limi- 
tations period, and the date of transfer related 
back to the date plaintiffs claim was originally 
filed. Haynes v. Rutherford County, 359 S.W.3d 
585, 2011 Tenn. App. LEXIS 350 (Tenn. Ct. App. 
June 27, 2011), appeal denied, — S.W.3d —, 
2011 Tenn. LEXIS 915 (Tenn. Sept. 21, 2011). 

Trial court erred in dismissing a claim for 
injuries suffered when a tree fell on a car as 
untimely where the driver’s timely filed notice 
with the Division of Claims Administration was 
the original complaint under T.C.A. § 20-1-119, 
the requirements of T.C.A. § 20-1-119(a) had 
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been met, and as a result, the statute of limi- 


~ tations in T.C.A. § 29-20-305(b) had been ex- 


tended. Moreno v. City of Clarksville, — S.W.3d 
—, 2014 Tenn. App. LEXIS 94 (Tenn. Ct. App. 
Feb. 25, 2014), rev'd, 479 S.W.3d 795, 2015 
Tenn. LEXIS 741 (Tenn. Sept. 18, 2015). 

Tort claims arising from a utility company’s 
denial of services, which allegedly resulted in a 
decedent’s death, were not filed within the 
applicable one-year limitations period; how- 
ever, there was a factual dispute as to whether 
the decedent was of “unsound mind” under the 
version of the tolling statute in effect at the 
time, as there was evidence that the decedent 
was mentally disabled, illiterate, and unable to 
care for himself without help. Johnson v. Mem- 
phis Light Gas & Water Div., 777 F.3d 838, 2015 
U.S. App. LEXIS 1935, 2015 FED App. 23P (6th 
Cir. Feb. 6, 2015). 


4, Liability of Employee. 

Homeowner’s property damage complaint 
against employees of a county highway depart- 
ment was properly dismissed because (1) the 
Tennessee Governmental Tort Liability Act pro- 
hibited such claims, and (2) the complaint did 
not allege the employees acted in an intentional 
manner or outside the scope of employment. 
Thigpen v. Trousdale Cty. Highway Dep’t, — 
S.W.3d —, 2017 Tenn. App. LEXIS 628 (Tenn. 
Ct. App. Sept. 19, 2017). 


5. Construction With Other Statutes. 

Insurer’s property damage claim was appro- 
priately filed within the three-year statute of 
limitations applicable to private defendants, 
and the original defendant manufacturer there- 
after filed an answer raising the comparative 
fault of the city, and thus the insurer was 
afforded a 90-day grace period in which to file 
an amended complaint naming the city, despite 
the fact that the one-year statute of limitations 
applicable to the city under the Governmental 
Tort Liability Act had lapsed. Nationwide Mut. 
Fire Ins. Co. v. Memphis Light, Gas And Water, 
578 S.W.3d 26, 2018 Tenn. App. LEXIS 722 
(Tenn. Ct. App. Dec. 13, 2018). 

Utilization of the 90-day grace period simply 
does not shorten nor lengthen the applicable 
statute of limitations for any cause of action, 
other than as provided in T.C.A. § 20-1-119(a); 
to now hold that governmental entities are 
protected from the provisions of the statute 
whenever the original claim is governed by a 
longer statute of limitations than a claim under 
the Governmental Tort Liability Act (GTLA) 
would frustrate the general purpose of the 
statute and the legislature’s specific amend- 
ment to bring GTLA defendants within its 
scope. Nationwide Mut. Fire Ins. Co. v. Mem- 
phis Light, Gas And Water, 578 S.W.3d 26, 2018 
Tenn. App. LEXIS 722 (Tenn. Ct. App. Dec. 18, 
2018). 
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29-20-307. Exclusive jurisdiction — No jury. 


NOTES TO DECISIONS 


ANALYSIS 


i. In General. 
5. Tennessee Human Rights Act Claims. 


1. In General. 

Employee was not entitled to a jury trial on 
his retaliation claim because such claims were 
not “brought under” the Governmental Tort 
Liability Act, but were brought under the Ten- 
nessee Public Protection Act, an independent 
statute that established its own rights and 
remedies, no similar statute of general applica- 
tion afforded the employee a right to trial by 
jury, the civil procedure rule was merely de- 
scriptive of the constitutional right to a jury 
trial and did not itself confer an independent 
right to trial by jury, and the employee was not 
entitled to a jury trial under the state constitu- 
tion on his claim where the claim did not exist 
at common law. Young v. City of Lafollette, 4779 
S.W.3d 785, 2015 Tenn. LEXIS 695 (Tenn. Aug. 
26, 2015). 


5. Tennessee Human Rights Act Claims. 
Tennessee Human Rights Act (THRA) claims 
against municipalities have to be tried in a 
bench trial because: (1) the Tennessee Govern- 
mental Tort Liability Act (GTLA) applies to 
suits against governmental entities unless the 
act specifically provides otherwise or is only 
applicable to governmental entities and pro- 


vides its own remedy; (2) the THRA provides for 
suits to be brought in either chancery or circuit 
court but is silent as to whether claims have to 
be tried with or without a jury and whether the 
choice of venue provision specifically applies to 
claims against governmental entities in contra- 
vention of the GTLA; and (3) the GTLA pro- 
vides that suits have to be brought in the circuit 
court without a jury. Sneed v. City of Red Bank, 
— $.W3d —, 2018 Tenn. App. LEXIS 426 
(Tenn. Ct. App. June 27, 2013), rev’d, 459 
S.W.3d 17, 2014 Tenn. LEXIS 962 (Tenn. Dec. 2, 
2014). 

Tennessee Human Rights Act (THRA) claim 
against a municipality had to be tried in a 
bench trial because: (1) the Tennessee Govern- 
mental Tort Liability Act (GTLA) applied to 
suits against governmental entities unless the 
act specifically provided otherwise or was only 
applicable to governmental entities and pro- 
vided its own remedy; (2) the THRA provided 
for suits to be brought in either chancery or 
circuit court but was silent as to whether 
claims had to be tried with or without a jury 
and whether the choice of venue provision ap- 
plied to claims against governmental entities in 
contravention of the GTLA; and (3) the GTLA 
provided that suits had to be brought in the 
circuit court without a jury. Sneed v. City of Red 
Bank, — 8.W.3d —, 2013 Tenn. App. LEXIS 426 
(Tenn. Ct. App. June 27, 2013), rev'd, 459 
S.W.3d 17, 2014 Tenn. LEXIS 962 (Tenn. Dec. 2, 
2014). 


29-20-310. Determinations to be made by court — Restrictions on 
claims against employees — Health care liability — Immu- 
nity indemnification and insurability of local government 


employees. 


(a) The court, before holding a governmental entity liable for damages, must 
first determine that the employee’s or employees’ act or acts were negligent 
and the proximate cause of plaintiffs injury, that the employee or employees 
acted within the scope of their employment and that none of the exceptions 
listed in § 29-20-205 are applicable to the facts before the court. 

(b) No claim may be brought against an employee or judgment entered 
against an employee for damages for which the immunity of the governmental 
entity is removed by this chapter unless the claim is one for health care 
liability brought against a health care practitioner. No claim for health care 
lability may be brought against a health care practitioner or judgment entered 
against a health care practitioner for damages for which the governmental 
entity is liable under this chapter, unless the amount of damages sought or 
judgment entered exceeds the minimum limits set out in § 29-20-403 or the 
amount of insurance coverage actually carried by the governmental entity, 
whichever is greater, and the governmental entity is also made a party 


123 GOVERNMENTAL TORT LIABILITY 29-20-310 


defendant to the action. As used in this subsection (b), “health care practitio- 
ner” means physicians licensed under title 63, chapter 6, and nurses licensed 
under title 63, chapter 7. 

(c) No claim may be brought against an employee or judgment entered 
against an employee for injury proximately caused by an act or omission of the 
employee within the scope of the employee’s employment for which the 
governmental entity is immune in any amount in excess of the amounts 
established for governmental entities in § 29-20-403, unless the act or omis- 
sion was willful, malicious, criminal, or performed for personal financial gain, 
or unless the act or omission was one of health care liability committed by a 
health care practitioner and the claim is brought against such health care 
practitioner. As used in this subsection (c), “health care practitioner” means 
physicians licensed under title 63, chapter 6, and nurses licensed under title 
63, chapter 7. 

(d) Local governmental entities shall have the right, as a matter of local 
option, to elect to insure or to indemnify their employees for claims for which 
the governmental entity is immune under this chapter arising under state or 
federal law upon such terms and conditions as the local government may deem 
appropriate; provided, that such indemnification may not exceed the limits of 
liability established for governmental entities in § 29-20-403 except in causes 
of action in which the liability of governmental employees is not limited as 
provided in this chapter. 

(e)(1) As used in this subsection (e), “volunteer” means a person who donates 

or volunteers that person’s time or services to a local governmental entity 

when the donation of such time or services is at the request of the local 
governmental entity and under the direction of a local governmental 
employee. 

(2) A local governmental entity may elect to insure or indemnify its 
volunteers for claims arising under state or federal law for which the 
governmental entity is immune under this chapter. Such insurance or 
indemnification shall be upon such terms and conditions as the local 
governmental entity establishes. However, no such indemnification may 
exceed the limits of liability established for governmental entities in § 29- 
20-403. The volunteer shall be liable for any amount in excess of such limits 
of governmental liability established in § 29-20-403. 

(3) Nothing in this subsection (e) may be construed to affect the status of 
regular members of a voluntary or auxiliary firefighting, police or emergency 
assistance organization as employees of a governmental entity as provided 
in § 29-20-107(d), nor to impair any immunity granted to these personnel 
because of that status. 

(f) [Subsection (f) repealed effective July 1, 2022. See Compiler’s 
Note.] (1) No claim may be brought against an employee or judgment entered 

against an employee for any loss, damage, injury, or death arising from 

COVID-19, as defined in § 29-34-802(a), and proximately caused by an act 

or omission of the employee within the scope of the employee’s employment 

for which the governmental entity is immune, unless the claimant proves by 
clear and convincing evidence that the loss, damage, injury, or death was 
caused by an act or omission that was willful, malicious, criminal, or 
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performed for personal financial gain. 


(2)(A) In any claim alleging loss, damage, injury, or death arising from 
COVID-19 under this subsection (f), the claimant must file a verified 
complaint pleading specific facts with particularity from which a finder of 
fact could reasonably conclude that the alleged loss, damage, injury, or 
death was caused by the defendant’s willful, malicious, or criminal act or 
omission, or performed for personal financial gain. 

(B) In any claim alleging loss, damage, injury, or death based on 
exposure to or contraction of COVID-19 under this subsection (f), the 
claimant must also file with the verified complaint a certificate of good 
faith stating that the claimant or claimant’s counsel has consulted with a 
physician duly licensed to practice in the state or a contiguous bordering 
state, and the physician has provided a signed written statement that the 
physician is competent to express an opinion on exposure to or contraction 
of COVID-19 and, upon information and belief, believes that the alleged 
loss, damage, injury, or death was caused by an act or omission of the 
defendant or defendants. 

(3) The failure of a claimant to satisfy the requirements of subdivisions 


(f)(1) and (2), if required by subdivision (f)(2), shall, upon motion, make the 
action subject to dismissal with prejudice. 


History. 

Aets 1973, ch.-:345, $~20; TG Ars. 25-3322: 
Acts 1987, ch. 405, §§ 1, 2; 1998, ch. 406, § 1; 
1996, ch. 957, § 1; 2001, ch. 419, § 1; 2012, ch. 
798, § 6; 2020 (2nd Ex. Sess.), ch. 1, § 3. 


Compiler’s Notes. 

Acts 2020 (2nd Ex. Sess.), ch. 1, § 7 provided: 
“(a) This act shall take effect upon becoming a 
law, the public welfare requiring it, and unless 
otherwise prohibited by the United States or 
Tennessee Constitution, this act applies to all 
claims arising from COVID-19 except those in 
which, on or before August 3, 2020: 

“(1) A complaint or civil warrant was filed; 

“(2) Notice of a claim was given pursuant to 
§ 9-8-402; or 


“(3) Notice was satisfied pursuant to § 29-26- 
121(a)(3). 

“(b) This act is repealed on July 1, 2022, but 
continues to apply to any loss, illness, injury, or 
death occurring before that date to which none 
of the exceptions listed in subdivisions (a)(1)-(3) 
apply.” 


Amendments. 
The 2020 (2nd Ex. Sess.) amendment by ch. 1 
added (f). 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 1, § 7. August 
17, 2020. 


NOTES TO DECISIONS 


ANALYSIS 


Construction and Interpretation. 
Liability of Employee. 
Vicarious Liability. 


serch 


2. Construction and Interpretation. 

In a wrongful death, medical malpractice 
(now health care liability), and civil rights 
action brought by the estate of a deceased 
inmate against a sheriff, a county, and others, a 
district court dismissed the medical malprac- 
tice (now health care liability) suit against the 
county asserted under Tennessee law because 
the county was immune from suit, pursuant to 
the Tennessee Governmental Tort Liability Act, 
T.C.A. § 29-20-205(2). Ramirez-Rosales v. Ma- 


theny, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 
100887 (E.D. Tenn. Sept. 6, 2011). 

Medical legal examiner (MLE), who worked 
at a hospital, was not a “government employee” 
protected from liability by the Governmental 
Tort Liability Act because the MLE did not 
prove she was paid by the governmental enti- 
ty’s payroll department; the MLE was assigned 
a vendor number rather than an employee 
number, submitted an invoice for services ren- 
dered, received a 1099 at the end of the year, 
and was paid from the entity’s professional 
services account, not from the payroll account. 
Baker v. Snedegar, — S.W.3d —, 2013 Tenn. 
App. LEXIS 673 (Tenn. Ct. App. Oct. 8, 2013). 

School board was immune from a teacher’s 
libel claim; T.C.A. § 29-20-310 had no effect on 
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governmental immunity from libel suits. 
Brown v. Bd. of Educ., — F. Supp. 2d —, 2014 
U.S. Dist. LEXIS 128645 (W.D. Tenn. Sept. 15, 
2014), affd, Brown v. Shelby Cty. Bd. of Educ., 
— F3d —, — FED App. —, 2016 U.S. App. 
LEXIS 23870 (6th Cir. Tenn. Apr. 26, 2016). 

Counsel for defendant deputy sheriff admit- 
ted, for purposes of a defense summary judg- 
ment motion, that defendant’s statements 
about plaintiff were intentional acts and that 
every intentional act is willful. Consequently, 
under even the more burdensome interpreta- 
tion of Tenn. Code § 29-20-310(c), it appeared 
that plaintiffs allegations survived. Taylor v. 
Harsh, — 8.W.3d —, 2020 Tenn. App. LEXIS 74 
(Tenn. Ct. App. Feb. 21, 2020). 


3. Liability of Employee. 

In a suit arising out of a shooting death, a city 
police officer was entitled to summary judg- 
ment on a state law negligence claim brought 
by the decedent’s relatives because the city 
waived its immunity for the negligence claim 
and, thus, the officer was immune from suit. 
Robinson v. City of Memphis, 340 F. Supp. 2d 
864, 2004 U.S. Dist. LEXIS 26627 (W.D. Tenn. 
2004). 

When an employee was fired for refusing to 
reimburse child support payments the em- 
ployee had misdirected, the employee’s claim 
under T.C.A. § 50-1-304 failed because: (1) the 
employee did not identify an illegal activity an 
employer allegedly engaged in; and (2) the 
employee’s alleged immunity under T.C.A. 
§ 29-20-310(b) from any claim for misdirecting 
the payments was irrelevant, since no such 
claim was made. Palmore v. Neal, — S.W.3d —, 
2014 Tenn. App. LEXIS 341 (Tenn. Ct. App. 
June 12, 2014), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 907 (Tenn. Oct. 22, 2014). 

Intentional infliction of emotional distress 
claims against the employees were properly 
dismissed as plaintiff failed to allege inten- 
tional or reckless conduct by the employees or 
that she had been physically harmed by a 
neighbor’s dog before or after the employees 
determined that the neighbor was in compli- 
ance with the city’s leash law ordinance. Green- 
wood v. City of Memphis, — S.W.3d —, 2017 
Tenn. App. LEXIS 729 (Tenn. Ct. App. Nov. 6, 
2017). 

Trial court properly granted the city’s motion 
to dismiss plaintiffs negligence claims against 
the city employees pursuant to T.C.A. § 29-20- 
310(b) where the Tennessee Governmental Tort 
Liability Act, T.C.A. § 29-20-101 et seq., spe- 
cifically removed governmental immunity, and 
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thus, employees could not be sued in their 
individual capacity for the same tort. Green- 
wood v. City of Memphis, — S.W.3d —, 2017 
Tenn. App. LEXIS 729 (Tenn. Ct. App. Nov. 6, 
2017). 

Trial court did not err in holding that that the 
sheriff was immune from suit in his individual 
and official capacity because the county’s im- 
munity had been removed by T.C.A. § 29-20- 
205(2). Randolph v. White Cty., — S.W.3d —, 
2019 Tenn. App. LEXIS 361 (Tenn. Ct. App. 
July 24, 2019). 


4. Vicarious Liability. 

School board was properly dismissed as de- 
fendant, because the trustees, while partly ap- 
pointed by the board, had statutory indepen- 
dence and thus, the board was not vicariously 
lable for the trustees’ actions. Witty v. 
Cantrell, — S.W.3d —, 2011 Tenn. App. LEXIS 
356 (Tenn. Ct. App. June 29, 2011). 

When an employee sued a city for injuries 
caused when a co-employee hit the employee 
with a bus, the evidence did not preponderate 
against the trial court’s finding that the co- 
employee’s conduct was negligent, but not 
grossly negligent, making the city liable for the 
injuries, while the co-employee was immune, 
because nothing showed: (1) the co-employee 
was impaired at the time of the injuries; (2) the 
impact of substances in the co-employee’s drug 
screen on the co-employee’s ability to drive; and 
that (3) the co-employee drove erratically or 
that substances in the drug screen impacted 
the co-employee’s activities on the date of the 
accident. Harp v. Metro. Gov’t of Nashville & 
Davidson County, — S.W.3d —, 2014 Tenn. 
App. LEXIS 23 (Tenn. Ct. App. Jan. 22, 2014), 
appeal denied, Harp v. Metro. Gov’t of Nash- 
ville, — S.W.3d —, 2014 Tenn. LEXIS 432 
(Tenn. May 18, 2014). 

County was not immune from suit under the 
Tennessee Governmental Tort Liability Act, 
T.C.A. § 29-20-101 et seq., when a parent sued 
the county after the parent’s child committed 
suicide while in custody at the county jail 
because, in the absence of any evidence to 
support a finding that it was the intent of a 
sheriffs deputy to harm the decedent, the fail- 
ure of the deputy to perform mandated well- 
ness checks at the jail was negligent conduct 
but not intentional conduct so as to establish 
the county’s sovereign immunity. Holder v. 
Shelby Cty Tenn., — S.W.3d —, 2017 Tenn. 
App. LEXIS 726 (Tenn. Ct. App. Nov. 3, 2017), 
appeal denied, Holder v. Shelby Cty., — S.W.3d 
—, 2018 Tenn. LEXIS 194 (Tenn. Mar. 15, 


> 


2018). 
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PART 4 
FUNDING AND INSURANCE 


29-20-401. Creation of reserve or special fund — Pooling agreements 
with other governmental entities — Election to self-in- 
surer. 


(a) Any governmental entity may create and maintain a reserve or special 
fund for the purpose of making payment of claims against it payable pursuant 
to this chapter or for the purpose of purchasing liability insurance to protect it 
from any and all risks created by this chapter. 

(b)(1) Any two (2) or more governmental entities are hereby granted the 

power, any provision of law to the contrary notwithstanding, to enter into an 

agreement or agreements with one another for joint or cooperative action to 
pool their financial and administrative resources for the purpose of provid- 
ing to the participating governmental entities risk management, insurance, 
reinsurance, which is defined to mean reinsurance by an entity created 
under this section, self-insurance, or any combination thereof for any and all 
of the areas of liability or insurability, or both, for such governmental 
entities, including, but not limited to, the liabilities created by this chapter 

(including general and professional liabilities), liabilities under the workers’ 

compensation law, liabilities under the unemployment compensation law, 

and motor vehicle insurance. All such agreements shall be made pursuant to 

title 12, chapter 9. 

(2) The power to enter into agreements hereunder specifically includes 
the power to establish a separate legal or administrative entity or entities to 
effectuate such agreements or, if no separate legal or administrative entity 
or entities are established, to designate an administrator of the pooled 
financial and administrative resources. An entity so established, or an 
administrator so designated, shall be deemed to have been appointed by the 
governing body of the governmental entity for the purposes of § 29-20-309, 
and this appointment shall not be considered as a violation of the provision 
of § 12-9-104(a) dealing with the powers, privileges or authority of officers of 
political subdivisions. 

(3) Each such agreement shall be approved by appropriate resolution or 
as otherwise permitted by the laws of the participating governmental 
entities before any such agreement shall be effective or binding. 

(4) In addition to those items included in any such agreement pursuant to 
§ 12-9-104(c), the agreement may specify: the nature and scope of insurance 
coverage and coverages to be provided; the method and methods by which 
coverage and coverages are to be extended, contributions (which term shall 
include all premiums or assessments) levied and paid, claims administered 
and defended against; the procedures by which financial reserves shall be 
established and maintained; and, any other provisions necessary for proper 
administration of the pooled resources. 

(5) Such agreements may provide for the pooling of losses and any other 
expenses so that any or all of the funds contributed by a participating 
governmental entity may be used to pay claims against or with respect to 
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any of the other participating governmental entities and any costs or 
expenses, or both, relative to any entity authorized by this part. The general 
assembly hereby finds and determines that all contributions of financial and 
administrative resources made pursuant to an agreement as authorized 
herein are made for a public and governmental purpose and that all such 
contributions benefit the contributing governmental entity. 

(c)(1) Any governmental entity choosing to create and maintain a special 

fund, or to enter into an agreement, as authorized in this section for the 

purpose of insuring against the liabilities created by this chapter, shall be 
deemed to be electing to self-insure against the liabilities established in this 
chapter and shall, therefore, have the same limits of liability as if the 
minimum limits of liability established in § 29-20-403 had been purchased. 

(2) Should any governmental entity choose to enter into an agreement for 
the purpose of insuring for the liabilities of the Workers’ Compensation Law, 
as authorized in this section, it shall be deemed to have accepted the 
Workers’ Compensation Law pursuant to § 50-6-106(5), and it shall be 
deemed to have insured for such liabilities with an association, organization 
or corporation authorized to transact the business of workers’ compensation 
insurance pursuant to § 50-6-405(a)(1). Certificates of compliance issued by 
the legal or administrative entity created by the agreement between the 
governmental entities for this purpose shall be accepted by the department 
of labor and workforce development. 

(d)(1) No special fund established by an agreement authorized under this 

section and under title 12, chapter 9, shall be considered as an “insurance 

company’ nor shall any contribution of financial or administrative resources 
to such a special fund be considered a “premium” or “gross premium” under 
title 56 for any purpose, including regulation and taxation. 

(2) There shall be maintained in any special fund created pursuant to this 
section such an amount of reserve funds as is deemed adequate by the 
department in accordance with reserve standards applicable to private 
insurance companies pursuant to title 56. The department of commerce and 
insurance is authorized to charge reasonable fees to cover expenses incurred 
in the course of investigations and audits conducted for the purpose of 
making this determination, and is authorized to promulgate such rules and 
regulations necessary to accomplish the purposes of this subsection (d). 

(e) Any special fund or legal or administrative entity created pursuant to 
this part shall have the power to reinsure, in whole or in part, any of the areas 
of liability or insurability of governmental entities or governmental employees. 
Notwithstanding any other law to the contrary, this power to reinsure may be 
exercised through the creation, operation, or ownership, in whole or in part, of 
reinsuring entities, or by entering into contracts or treaties of reinsurance with 
reinsuring entities, or by any combination thereof; provided, that the reinsur- 
ing entity is lawfully created under the laws of its jurisdiction. Any reinsuring 
entity created pursuant to this part may be created only by governmental 
entities as defined in this chapter or by an entity created by governmental 
entities pursuant to this part and the Interlocal Cooperation Act, compiled in 
title 12, chapter 9. Any such reinsuring entity may reinsure only any areas of 
liability or insurability of governmental entities or governmental employees. 
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(f)(1) Any legal or administrative entity created by an agreement between 
governmental entities to pool their resources to provide workers’ compensa- 
tion coverage is entitled to participate in the subsequent injury and 
vocational recovery fund established in § 50-6-208 upon the payment to the 
department of labor and workforce development of an annual fee. The 
annual fee shall be a percentage of the total financial contributions for 
workers’ compensation coverage received from participating governmental 
entities and earned during a calendar year. The percentage shall equal the 
percentage of insurance company premiums, as measured by the premium 
tax, allocated and paid out by the subsequent injury and vocational recovery 
fund pursuant to § 50-6-208(b) and (c), during the same year, subject to a 
maximum of two percent (2%). 

(2) If any such legal or administrative entity participates in the subse- 

quent injury and vocational recovery fund as provided herein and then 
ceases participation, either the subsequent injury and vocational recovery 
fund shall remain liable for a claim for injuries to an employee insured by the 
entity that occurred prior to the termination of participation and for which 
benefits had not been paid prior to the termination; provided, that the legal 
or administrative entity shall promptly reimburse the subsequent injury 
and vocational recovery fund for the actual amount of any such benefits 
subsequently paid by the subsequent injury and vocational recovery fund; or, 
within thirty (30) days of the cessation of such participation, the legal and 
administrative entity may elect to assume complete liability for such a claim. 
This assumption shall release the subsequent injury and vocational recovery 
fund from any duty to defend or liability, but in either case, the recovery by 
any employee shall not be reduced or defeated. 
(g)(1) An insurance pool, special fund, reserve fund, or legal or administra- 
tive entity administering any such pool or fund created and authorized 
under this section must be audited annually by the comptroller of the 
treasury or the comptroller’s designee. The commissioner of commerce and 
insurance shall assist the comptroller in the audit upon the written request 
by the comptroller. 

(2) The comptroller of the treasury is authorized to charge reasonable fees 
to cover expenses incurred by the comptroller or the commissioner of 
commerce and insurance in the course of audits or investigations pursuant 
to this section. 

(3) Any information obtained by or disclosed to the commissioner of 
commerce and insurance pursuant to an examination, audit or investigation 
conducted under this chapter shall be confidential and shall not be disclosed 
to the public. Any information obtained by or disclosed to the comptroller 
shall be considered working papers of the comptroller and, therefore, are 
confidential. Furthermore, the commissioner of commerce and insurance 
shall not disclose any information relating to the reserving of particular 
claims, if disclosure would likely prejudice the fund in settling the claim; 
provided, however, that this shall not apply to any examination report, audit 
or investigative report prepared by the commissioner of commerce and 
insurance or the comptroller, or to any rebuttal to such reports submitted by 
or on behalf of the fund examined. However, nothing contained in this 
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subdivision (g)(3) shall be construed as prohibiting the commissioner of 
commerce and insurance or the comptroller from disclosing the information 
listed in this subdivision (g)(3), or any matters relating to that information, 
to state agencies of this or any other state, or to law enforcement officials of 
this or any other state or agency of the federal government at any time. 

(4) Any person knowingly or willfully testifying falsely in reference to any 
matter material to the investigation, audit, examination or inquiry commits 
a Class A misdemeanor. 

(5) Any director, trustee, officer, agent, or employee of an insurance pool or 
reserve fund, or any other person who knowingly or willfully makes any false 
certificate, entry, or memorandum upon any of the books or papers of any 
insurance pool or reserve fund upon any statement filed or offered to be filed 
in the department or used in the course of any examination, inquiry or 
investigation with the intent to deceive the commissioner of commerce and 
insurance or any person appointed by the commissioner or the comptroller to 


make the examination, commits a Class A misdemeanor. 


History. 

Acts 1973, ch. 345, § 22; 1979, ch. 282, § 1; 
impl. am. Acts 1980, ch. 534, § 1; T.C.A., § 28- 
3325; Acts 1985, ch. 84, §§ 5-9; 1989, ch. 164, 
§§ 1, 2; 1999, ch. 520, § 35; 2006, ch. 9238, § 3; 
PU lorCne 2ours 100? 201 fch.' 344, $° 1° 2021 
ehyasTist2 


Compiler’s Notes. 

Acts 2013, ch. 289, § 103 provided that the 
act, which amended the last sentence of subdi- 
vision (f)(1), shall be known and may be cited as 
the “Workers’ Compensation Reform Act of 
2013; 


Amendments. 

The 2013 amendment, effective July 1, 2014, 
substituted “§ 50-6-208(b) and (c)” for “§ 50-6- 
208(c) and (d)” in the last sentence of (f)(1). 

The 2017 amendment substituted “subse- 
quent injury and vocational recovery fund” for 
“second injury fund” throughout (f). 

The 2021 amendment substituted “must be 
audited annually by the comptroller of the 
treasury or the comptroller’s designee” for 


“shall be audited annually in accordance with 
standards established by the comptroller of the 
treasury. A copy of the audit shall be filed with 
the comptroller as soon as practical, but in no 
event later than one hundred twenty (120) days 
following the end of the pool’s or reserve fund’s 
fiscal year. Notwithstanding this subdivision 
(g)(1), the operations, books and records of any 
pool or reserve fund shall be subject to audit 
and review by the comptroller or any person 
authorized by the comptroller” in (g)(1). 


Effective Dates. 

Acts 2018, ch. 289, § 106. July 1, 2014; 
provided, that, for purposes of promulgating 
rules and regulations, making appointments 
and making necessary provisions for the imple- 
mentation of the act, the act shall take effect 
April 29, 2013. 

Acts 2017, ch. 344, § 12. May 9, 2017. 

Acts 2021, ch. 337, § 3. May 4, 2021. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Penalty for Class A misdemeanor, § 40-35- 
111. 


29-20-401. Creation of reserve or special fund — Pooling agreements 
with other governmental entities — Election to self-in- 
surer. [Applicable to injuries occurring prior to July 1, 


2014.] 


(a) Any governmental entity may create and maintain a reserve or special 
fund for the purpose of making payment of claims against it payable pursuant 
to this chapter or for the purpose of purchasing liability insurance to protect it 
from any and all risks created by this chapter. 


(b)(1) Any two (2) or more governmental entities are hereby granted the 
power, any provision of law to the contrary notwithstanding, to enter into an 
agreement or agreements with one another for joint or cooperative action to 
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pool their financial and administrative resources for the purpose of provid- 
ing to the participating governmental entities risk management, insurance, 
reinsurance, which is defined to mean reinsurance by an entity created 
under this section, self-insurance, or any combination thereof for any and all 
of the areas of liability or insurability, or both, for such governmental 
entities, including, but not limited to, the liabilities created by this chapter 
(including general and professional liabilities), liabilities under the workers’ 
compensation law, liabilities under the unemployment compensation law, 
and motor vehicle insurance. All such agreements shall be made pursuant to 
title 12, chapter 9. 

(2) The power to enter into agreements hereunder specifically includes 
the power to establish a separate legal or administrative entity or entities to 
effectuate such agreements or, if no separate legal or administrative entity 
or entities are established, to designate an administrator of the pooled 
financial and administrative resources. An entity so established, or an 
administrator so designated, shall be deemed to have been appointed by the 
governing body of the governmental entity for the purposes of § 29-20-309, 
and this appointment shall not be considered as a violation of the provision 
of § 12-9-104(a) dealing with the powers, privileges or authority of officers of 
political subdivisions. 

(3) Each such agreement shall be approved by appropriate resolution or 
as otherwise permitted by the laws of the participating governmental 
entities before any such agreement shall be effective or binding. 

(4) In addition to those items included in any such agreement pursuant to 
§ 12-9-104(c), the agreement may specify: the nature and scope of insurance 
coverage and coverages to be provided; the method and methods by which 
coverage and coverages are to be extended, contributions (which term shall 
include all premiums or assessments) levied and paid, claims administered 
and defended against; the procedures by which financial reserves shall be 
established and maintained; and, any other provisions necessary for proper 
administration of the pooled resources. 

(5) Such agreements may provide for the pooling of losses and any other 
expenses so that any or all of the funds contributed by a participating 
governmental entity may be used to pay claims against or with respect to 
any of the other participating governmental entities and any costs or 
expenses, or both, relative to any entity authorized by this part. The general 
assembly hereby finds and determines that all contributions of financial and 
administrative resources made pursuant to an agreement as authorized 
herein are made for a public and governmental purpose and that all such 
contributions benefit the contributing governmental entity. 

(c)(1) Any governmental entity choosing to create and maintain a special 
fund, or to enter into an agreement, as authorized in this section for the 
purpose of insuring against the liabilities created by this chapter, shall be 
deemed to be electing to self-insure against the liabilities established in this 
chapter and shall, therefore, have the same limits of liability as if the 
minimum limits of liability established in § 29-20-403 had been purchased. 

(2) Should any governmental entity choose to enter into an agreement for 

the purpose of insuring for the liabilities of the Workers’ Compensation Law, 
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as authorized in this section, it shall be deemed to have accepted the 
Workers’ Compensation Law pursuant to § 50-6-106(5), and it shall be 
deemed to have insured for such liabilities with an association, organization 
or corporation authorized to transact the business of workers’ compensation 
insurance pursuant to § 50-6-405(a)(1). Certificates of compliance issued by 
the legal or administrative entity created by the agreement between the 
governmental entities for this purpose shall be accepted by the department 
of labor and workforce development. 

(d)(1) No special fund established by an agreement authorized under this 

section and under title 12, chapter 9, shall be considered as an “insurance 

company’ nor shall any contribution of financial or administrative resources 
to such a special fund be considered a “premium” or “gross premium” under 
title 56 for any purpose, including regulation and taxation. 

(2) There shall be maintained in any special fund created pursuant to this 
section such an amount of reserve funds as is deemed adequate by the 
department in accordance with reserve standards applicable to private 
insurance companies pursuant to title 56. The department of commerce and 
insurance is authorized to charge reasonable fees to cover expenses incurred 
in the course of investigations and audits conducted for the purpose of 
making this determination, and is authorized to promulgate such rules and 
regulations necessary to accomplish the purposes of this subsection (d). 

(e) Any special fund or legal or administrative entity created pursuant to 
this part shall have the power to reinsure, in whole or in part, any of the areas 
of liability or insurability of governmental entities or governmental employees. 
Notwithstanding any other law to the contrary, this power to reinsure may be 
exercised through the creation, operation, or ownership, in whole or in part, of 
reinsuring entities, or by entering into contracts or treaties of reinsurance with 
reinsuring entities, or by any combination thereof; provided, that the reinsur- 
ing entity is lawfully created under the laws of its jurisdiction. Any reinsuring 
entity created pursuant to this part may be created only by governmental 
entities as defined in this chapter or by an entity created by governmental 
entities pursuant to this part and the Interlocal Cooperation Act, compiled in 
title 12, chapter 9. Any such reinsuring entity may reinsure only any areas of 
liability or insurability of governmental entities or governmental employees. 

(f)(1) Any legal or administrative entity created by an agreement between 

governmental entities to pool their resources to provide workers’ compensa- 

tion coverage is entitled to participate in the second injury fund established 
in § 50-6-208 upon the payment to the department of labor and workforce 
development of an annual fee. The annual fee shall be a percentage of the 
total financial contributions for workers’ compensation coverage received 
from participating governmental entities and earned during a calendar year. 

The percentage shall equal the percentage of insurance company premiums, 

as measured by the premium tax, allocated and paid out by the second injury 

fund pursuant to § 50-6-208(c) and (d), during the same year, subject to a 

maximum of two percent (2%). 

(2) If any such legal or administrative entity participates in the second 
injury fund as provided herein and then ceases participation, either the 
second injury fund shall remain liable for a claim for injuries to an employee 
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insured by the entity that occurred prior to the termination of participation 
and for which benefits had not been paid prior to the termination; provided, 
that the legal or administrative entity shall promptly reimburse the second 
injury fund for the actual amount of any such benefits subsequently paid by 
the second injury fund; or, within thirty (30) days of the cessation of such 
participation, the legal and administrative entity may elect to assume 
complete liability for such a claim. This assumption shall release the second 
injury fund from any duty to defend or liability, but in either case, the 
recovery by any employee shall not be reduced or defeated. 

(g)(1) An insurance pool, special fund, reserve fund, or legal or administra- 
tive entity administering any such pool or fund created and authorized 
under this section shall be audited annually in accordance with standards 
established by the comptroller of the treasury. A copy of the audit shall be 
filed with the comptroller as soon as practical, but in no event later than one 
hundred twenty (120) days following the end of the pool’s or reserve fund’s 
fiscal year. Notwithstanding this subdivision (g)(1), the operations, books 
and records of any pool or reserve fund shall be subject to audit and review 
by the comptroller or any person authorized by the comptroller. The 
commissioner of commerce and insurance shall assist the comptroller in the 
audit upon the written request by the comptroller. 

(2) The comptroller of the treasury is authorized to charge reasonable fees 
to cover expenses incurred by the comptroller or the commissioner of 
commerce and insurance in the course of audits or investigations pursuant 
to this section. 

(3) Any information obtained by or disclosed to the commissioner of 
commerce and insurance pursuant to an examination, audit or investigation 
conducted under this chapter shall be confidential and shall not be disclosed 
to the public. Any information obtained by or disclosed to the comptroller 
shall be considered working papers of the comptroller and, therefore, are 
confidential. Furthermore, the commissioner of commerce and insurance 
shall not disclose any information relating to the reserving of particular 
claims, if disclosure would likely prejudice the fund in settling the claim; 
provided, however, that this shall not apply to any examination report, audit 
or investigative report prepared by the commissioner of commerce and 
insurance or the comptroller, or to any rebuttal to such reports submitted by 
or on behalf of the fund examined. However, nothing contained in this 
subdivision (g)(3) shall be construed as prohibiting the commissioner of 
commerce and insurance or the comptroller from disclosing the information 
listed in this subdivision (g)(3), or any matters relating to that information, 
to state agencies of this or any other state, or to law enforcement officials of 
this or any other state or agency of the federal government at any time. 

(4) Any person knowingly or willfully testifying falsely in reference to any 
matter material to the investigation, audit, examination or inquiry commits 
a Class A misdemeanor. 

(5) Any director, trustee, officer, agent, or employee of an insurance pool or 
reserve fund, or any other person who knowingly or willfully makes any false 
certificate, entry, or memorandum upon any of the books or papers of any 
insurance pool or reserve fund upon any statement filed or offered to be filed 
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in the department or used in the course of any examination, inquiry or 
investigation with the intent to deceive the commissioner of commerce and 
insurance or any person appointed by the commissioner or the comptroller to 
make the examination, commits a Class A misdemeanor. 


History. 

Acts. 1978, ch. 345, § 22; 1979, ch. 282, § 1; 
impl. am. Acts 1980, ch. 534, § 1; T.C.A., § 23- 
3325; Acts 1985, ch. 84, §§ 5-9; 1989, ch. 164, 
§5..1,.2:.1999, ch.520, § 35; 2006, ch. 923, § 3. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 
Penalty for Class A misdemeanor, § 40-35- 
1th 


Attorney General Opinions. 
A public housing authority created pursuant 


to T.C.A. § 29-20-401 et seq. is a government 
agency and, because it is created by residents 
within a city, is considered a local government 
agency. OAG 00-150 (10/5/00). 

The Tennessee School Boards Association is 
not a “governmental entity” for the purpose of 
participation in an insurance trust organized 
under T.C.A. §§ 29-20-401 et seq. OAG 05-135 
(8/26/05). 


NOTES TO DECISIONS 


ANALYSIS 
TF Uninsured Motorist Coverage. 
OX Relation to Insurance Statutes. 


1. Uninsured Motorist Coverage. 
County’s rejection of uninsured motorist 
(UM) coverage did not violate this section since 
the county participated in the Tennessee Risk 
Management Trust and was deemed to be self 
insured; the mandatory UM coverage require- 
ment did not apply to self insureds. Harris v. 
Haynes, — S.W.3d —, 2013 Tenn. App. LEXIS 
447 (Tenn. Ct. App. July 10, 2013), affd, 445 


S.W.3d 143, 2014 Tenn. LEXIS 625 (Tenn. Aug. 
26, 2014). 


2. Relation to Insurance Statutes. 

T.C.A. § 29-20-401(d)(1) plainly exempts spe- 
cial funds created by agreement of governmen- 
tal entities and consisting of the pooled funds of 
governmental entities from Tennessee’s insur- 
ance statutes. Therefore, an injured employee 
and his wife were unable to recover uninsured 
motorist benefits from the Tennessee Risk 
Management Trust. Harris v. Haynes, 445 
S.W.3d 148, 2014 Tenn. LEXIS 625 (Tenn. Aug. 
26, 2014). 


29-20-403. Liability insurance authorized — Compensation for injury 
— Limits — Limits of liability for self-insuring entities. 


Attorney General Opinions. 

Under T.C.A. §§ 29-20-407 and 12-3-1209, a 
local governmental entity may only purchase 
liability insurance without the necessity of any 
legally required public bidding if the liability 


insurance is purchased through a plan autho- 
rized and approved by any organization of gov- 
ernmental entities representing cities and 
counties. OAG 13-65, 2013 Tenn. AG LEXIS 68 
(8/23/13). 


29-20-407. Authorization for purchase of insurance without bidding. 


Attorney General Opinions. 

Under T.C.A. §§ 29-20-407 and 12-3-1209, a 
local governmental entity may only purchase 
liability insurance without the necessity of any 
legally required public bidding if the liability 


insurance is purchased through a plan autho- 
rized and approved by any organization of gov- 
ernmental entities representing cities and 
counties. OAG 13-65, 2013 Tenn. AG LEXIS 68 
(8/23/13). 


29-20-408. Catastrophic injuries fund commission created. 


(a) There is created a commission to design, develop and propose legislation 
to the general assembly to enact and implement a catastrophic injuries fund 
for the purpose of compensating certain specified persons in an amount in 
excess of the governmental tort liability limits for injuries or death caused by 
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the actions of an employee of a governmental entity and to study other issues 
relating to governmental tort liability. Such commission shall consist of the 
following members: 

(1) Four (4) members to be appointed jointly by the speaker of the senate 
and speaker of the house of representatives from a list of eight (8) persons to 
be submitted jointly by the Tennessee municipal league, the Tennessee 
county services association, the Tennessee school board association, county- 
owned hospitals, self-insured municipalities, Tennessee public utilities and 
the Tennessee municipal league risk management pool by January 1, 2002; 

(2) Four (4) members to be appointed jointly by the speaker of the senate 
and speaker of the house of representatives from a list of eight (8) persons 
submitted by the Tennessee trial lawyers association by January 1, 2002; 

(3) The comptroller of the treasury or the comptroller’s designee; 

(4) The state treasurer or the treasurer’s designee; 

(5) The secretary of state or the secretary’s designee; and 

(6) The chairs of the judiciary, state and local government and finance, 
ways and means committees of the senate and the civil justice, state 
government, and finance, ways and means committees of the house of 
representatives, or such chairs’ designees, who shall be ex officio non-voting 
members of the commission. 

(b) If the speakers are unable to appoint four (4) members from the list of 
eight (8) submitted pursuant to subsection (a)(1) or (a)(2), the speakers shall 
notify the association or entities submitting the initial list and they shall have 
no more than forty-five (45) days to submit a new list of eight (8) persons. The 
speakers may request no more than two (2) such additional lists in making the 
respective four (4) member appointments. 

(c) If for any reason a vacancy occurs in the commission membership 
appointed pursuant to subdivision (a)(1) or (a)(2), the association or entities 
making the original appointment shall have no more than thirty (30) days to 
submit to the speakers a list of two (2) persons to fill each such vacancy. The 
speakers shall jointly appoint a member to fill the vacancy in the same manner 
as the initial appointment. 

(d) The commission shall first convene at the call of the state treasurer who 
shall serve as chair and shall coordinate the work of the commission. 

(e) The catastrophic injuries fund commission shall design, develop and 
propose legislation to the general assembly to enact and implement the 
catastrophic injuries fund by July 1, 2006. The commission may report on and 
propose legislation, if necessary, on other issues related to governmental tort 
liability at any time, but no later than July 1, 2006. 


History. taxes enumerated in § 9-6-301 (now § 9-4- 


Acts 2001, ch. 424, § 3; 2013, ch. 236, § 84; 
2019, ch. 345, § 30; 2021, ch. 64, § 20. 


Compiler’s Notes. 

Acts 2001, ch. 424, § 4, provided that the 
state share of the cost pursuant to article II, 
§ 24 of the Constitution of Tennessee for any 
increased expenditure required by a county by 
the provisions of the act shall be provided from 
the unallocated tax revenue of state-shared 


5301). 

Acts 2001, ch. 424, § 5, provided that the 
amendments to this section would not take 
effect unless House Bill No. 1555/Senate Bill 
No. 10138, relating to the definition of “health 
care practitioner” for purposes of the govern- 
mental tort liability act was also enacted and 
became effective. House Bill No. 1555/Senate 
Bill No. 1018 was enacted as Acts 2001, ch. 419, 
effective June 27, 2001. 
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Amendments. 

The 2013 amendment substituted “chairs of 
the judiciary, state and local government and 
finance, ways and means committees of the 
senate and the civil justice, state government, 
and finance, ways and means committees of the 
house of representatives, or such chairs’ desig- 
nees” for “chair of the senate and house of 
representatives state and local government 
committees, judiciary committees and finance 
ways and means committees, or such chair’s 
designees” in (a)(6). 

The 2019 amendment substituted “judiciary” 
for “civil justice” following “senate and the” in 
(a)(6). 

The 2021 amendment substituted “civil jus- 
tice, state government” for “judiciary, state gov- 
ernment” in (a)(6). 
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Effective Dates. 
Acts 2013, ch. 236, § 94. April 19, 2013. 
Acts 2019, ch. 345, § 148. May 10, 2019. 
Acts 2021, ch. 64, § 132. March 29, 2021. 


Cross-References. 

Definition of “health care practitioner” for 
purposes of governmental tort liability act, 
§ 29-20-310. 


Cited: 

Estate of Bell v. Shelby County Health Care 
Corp., 318 S.W.3d 823, 2010 Tenn. LEXIS 569 
(Tenn. June 24, 2010); Hughes v. Metro. Gov’t of 
Nashville & Davidson County, 340 S.W.3d 352, 
2011 Tenn. LEXIS 455 (Tenn. May 24, 2011); 
Durrett Inv. Co. v. City of Clarksville, — S.W.3d 
—, 2013 Tenn. App. LEXIS 110 (Tenn. Ct. App. 
Feb. 15, 2013). 


CHAPTER 21 
HABEAS CORPUS 


29-21-1001. Grounds for writ. 


NOTES TO DECISIONS 


ANALYSIS 


2. Grounds for Writ. 

3. Custody Requirement. 

10. Collateral Attack. 

17. Petition Denied. 

19. Cognizable Issue. 

20. Procedure. 

22. Sentence Legal. 

23. Habeas Relief Unavailable. 
24. Petition Properly Dismissed. 
25. Sentencing Credits. 

26.  Justiciability. 

27. Legality of Sentence. 


2. Grounds for Writ. 

To the extent a habeas corpus petitioner 
being held for theft alleged that he was not 
afforded a preliminary hearing in a timely 
manner, Tenn. R. Crim. P. 5(d)(3), and that he 
was denied his right to present witnesses at his 
preliminary hearing, rule 5.1(a)(2), the allega- 
tion could not be reviewed because the record 
contained no pleadings from the prosecution of 
defendant’s case. Moreover, his remedy was 
simply to request such a hearing. Bryan v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 861 (Tenn. Crim. App. Nov. 17, 2011). 

Summary dismissal of an inmate’s T.C.A. 
§ 29-21-101 habeas corpus petition against the 
State was proper because, although the inmate 
claimed that, due to his physical and mental 
handicaps, he lacked the mental capacity to 
enter the pleas, he failed to state a cognizable 


ground for habeas corpus relief; proof that the 
inmate’s pleas were not knowingly, voluntarily, 
and intelligently entered, for whatever reason, 
would have rendered the judgment voidable 
rather than void. Farner v. Sexton, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 613 (Tenn. 
Crim. App. Aug. 10, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 914 (Tenn. Dec. 
12, 2012), cert. denied, 185 L. Ed. 2d 842, 133 S. 
Ct. 1833, 569 U.S. 934, 2013 U.S. LEXIS 2875 
(U.S. 2013). 

Petitioner could not rely upon the State’s 
insistence to support a conclusion that he bar- 
gained for the gang enhanced sentence, and the 
evidence failed to establish that he would not 
have pleaded guilty if the agreement had not 
included the gang enhancement requirement; 
as the evidence did not establish that the illegal 
sentence was material to petitioner’s accep- 
tance of the plea agreement, the appropriate 
remedy was the entry of a corrected judgment 
imposing a legal sentence and petitioner was 
entitled to habeas corpus relief. Perry v. State, 
— §.W.3d —, 2019 Tenn. Crim. App. LEXIS 146 
(Tenn. Crim. App. Mar. 7, 2019), appeal denied, 
— S$.W.3d —, 2019 Tenn. LEXIS 272 (Tenn. 
June 19, 2019). 


3. Custody Requirement. 

Habeas petitioner was not entitled to habeas 
corpus relief because habeas corpus relief did 
not lie to address a conviction after the sen- 
tence on the conviction had been fully served 
and the petitioner, in the petitioner’s brief, 
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acknowledged that the petitioner had been re- 
leased from the Tennessee Department of Cor- 
rection. Deakins v. Westbrooks, — S.W.3d —, 
2014 Tenn. Crim. App. LEXIS 775 (Tenn. Crim. 
App. Aug. 7, 2014). 

Former inmate was not entitled to relief from 
an expired illegal sentence because (1) Tenn. R. 
Crim. P. 36.1 did not expand the relief available 
for illegal sentence claims to include correcting 
expired illegal sentences, as such relief was 
traditionally available by way of habeas corpus, 
requiring a petitioner to be in custody, and (2) 
the former inmate’s motion alleging a failure to 
award pretrial jail credit stated no colorable 
claim for relief from an illegal sentence, as this 
did not render the sentence illegal. State v. 
Brown, 479 S.W.3d 200, 2015 Tenn. LEXIS 933 
(Tenn. Dec. 2, 2015). 


10. Collateral Attack. 

Petitioner’s failure to find meaningful em- 
ployment was a collateral consequence of her 
convictions for obtaining controlled substances 
by fraud, but habeas corpus relief was not the 
proper avenue for seeking relief from the col- 
lateral consequences of a conviction as habeas 
corpus relief was limited to a petitioner who 
was imprisoned or restrained of liberty. Cooley 
v. State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 965 (Tenn. Crim. App. Nov. 8, 2013), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
327 (Tenn. Apr. 10, 2014). 


17. Petition Denied. 

Because defendant’s state sentences that he 
was challenging had expired and he was incar- 
cerated in a federal facility, and because, under 
T.C.A. § 29-21-101(a), habeas corpus relief was 
only available if the defendant was imprisoned 
or restrained of liberty, defendant was not re- 
strained of liberty as statutorily required and 
was not entitled to relief. McFerren v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 342 
(Tenn. Crim. App. May 12, 2011). 

Habeas court properly denied petitioner’s ap- 
plication for a writ of habeas corpus relief 
because petitioner did not satisfy his burden of 
showing by a preponderance of the evidence 
that his convictions are void or that the prison 
term had expired; petitioner’s sentence for at- 
tempted burglary was authorized by the appli- 
cable statutes at the time of sentencing, the 
indictments contained the required elements of 
the charged offenses. Garrett v. Lindamood, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 939 
(Tenn. Crim. App. Dec. 21, 2011), appeal de- 
nied, — S.W.38d —, 2012 Tenn. LEXIS 447 
(Tenn. June 20, 2012). 

Summary dismissal of an inmate’s habeas 
petition against a warden was proper because 
the inmate’s allegations of a failure to disclose 
Brady material, of a failure to instruct a jury 
concerning lesser included offenses, of Fourth 
Amendment violations, of ineffective assistance 
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of counsel, and his challenge to the indictments 
based on their multiplicitous nature were not 
cognizable under habeas corpus review; fur- 
ther, several of the claims the inmate raised in 
the current petition were previously decided in 
earlier proceedings. Lowe v. Fortner, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 214 (Tenn. 
Crim. App. Mar. 30, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 552 (Tenn. Aug. 
16, 2012). 

Habeas corpus petition was properly denied 
because the petitioner did not satisfy his bur- 
den of showing that his convictions were void or 
that the prison term had expired. His claim 
that the jury improperly considered burglary as 
an aggravating sentencing factor for premedi- 
tated murder was addressed in his first habeas 
corpus petition. Beasley v. State, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 436 (Tenn. Crim. 
App. June 25, 2012). 

Inmate was not entitled to habeas corpus 
relief because the correct statute for aggra- 
vated robbery, T.C.A. § 39-13-402(a), was al- 
leged in the indictment, which stated that 
money was taken from the victim by putting 
him in fear and/or by violence, and was accom- 
plished by the use of a knife. Clearly, the 
factual allegations included the situation of 
taking the money without the effective consent 
of the victim. Pittman v. Steward, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 457 (Tenn. Crim. 
App. July 2, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 762 (Tenn. Oct. 17, 2012). 

Inmate was not entitled to habeas corpus 
relief because the especially aggravated kid- 
napping count of the indictment clearly set 
forth allegations, in conformity with all the 
elements of the offense, to adequately charge 
the criminal offense and put the inmate on 
notice of the criminal charge he faced. Pittman 
v. Steward, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 457 (Tenn. Crim. App. July 2, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
762 (Tenn. Oct. 17, 2012). 

Inmate was not entitled to habeas corpus 
relief because the indictment alleging con- 
spiracy to commit aggravated robbery put the 
inmate on notice that the State had to prove 
that there was an agreement between the in- 
mate and his codefendant to commit aggra- 
vated robbery. Pittman v. Steward, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 457 (Tenn. 
Crim. App. July 2, 2012), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 762 (Tenn. Oct. 
17, 2012). 

Habeas petition against a warden was prop- 
erly denied because the first term to be served 
in the inmate’s effective 15-year sentence was a 
3-year probation sentence, and, while the in- 
mate was sentenced almost 5 years before the 
revocation warrants were filed, the sentence 
was to be served consecutively to other convic- 
tions; nothing revealed when the inmate began 
serving his three-year probation sentence or 
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| when the sentence expired. Thus, the inmate 
| . failed to show that any part of his 15-year 
sentence had expired when the revocation war- 
rants were filed or that there was a T.C.A. 
§ 40-36-106(e)(4) violation. Bunton v. Sexton, 
— §$.W.3d —, 2012 Tenn. Crim. App. LEXIS 656 
(Tenn. Crim. App. Aug. 23, 2012). 

Summary denial of a petition for habeas 
corpus relief was appropriate because the peti- 
tioner failed to state cognizable habeas corpus 
claims based upon the judgment forms not 
reflecting a release eligibility date or percent- 
age of the sentences, the judgments being void 
related to the plea agreement, the petitioner’s 
classification as an especially aggravated of- 
fender, the State of Tennessee’s failure to file 
the proper enhancement notice, and the judg- 
ments being void on double jeopardy grounds. 
Glenn v. Jones, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 505 (Tenn. Crim. App. June 29, 
2015). 

Defendant was not entitled to habeas corpus 
relief because the indictment was sufficient and 
the trial court had jurisdiction in defendant’s 
case as the marking through “Attorney Gen- 
eral” under the signature line on the pages 
containing the first two counts of the three 
page, three count indictment and the district 
attorney general’s signature on the last page 
containing the third and final count in the 
indictment reflected an intention that the sig- 
nature apply to all three counts in the indict- 
ment. Watkins v. Jones, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 976 (Tenn. Crim. App. 
Dec. 9, 2015). 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for a writ of habeas 
corpus because petitioner failed to provide ad- 
equate documentation to support his allega- 
tions; the record merely contained the cover 
pages for the indictments, and the indictment 
itself did not appear in the technical record 
Delk v. Perry, — S.W.38d —, 2017 Tenn. Crim. 
App. LEXIS 992 (Tenn. Crim. App. Nov. 30, 
2017). 

Habeas corpus relief was properly denied 
because, even if defects in the transfer hearing 
were proven, any such defect would not have 
affected the criminal court’s subject matter 
jurisdiction with regard to convicting the in- 
mate where the juvenile court’s order reflected 
a complete adjudication of the transfer issue 
and there was no defect on the face of the 
record. Mosley v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 924 (Tenn. Crim. App. 
Dec. 28, 2018). 

Defendant was not entitled to habeas corpus 
relief because the agreed upon sentence did not 
exceed the maximum punishment authorized 
for second degree murder. Furthermore, the 
presentment in the case was not fatally defec- 
tive so as to deprive the trial court of jurisdic- 
tion. Fernandez v. State, — S.W.38d —, 2021 
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Tenn. Crim. App. LEXIS 3 (Tenn. Crim. App. 
Jan. 6, 2021). 


19. Cognizable Issue. 

Summary dismissal of petitioner’s, an in- 
mate’s, petition for habeas corpus relief was 
appropriate because erroneous jury instruc- 
tions and sufficiency of the evidence claims 
could not form the basis for habeas relief and 
the indictment was not defective. Wallace v. 
Dotson, — S.W.38d —, 2011 Tenn. Crim. App. 
LEXIS 360 (Tenn. Crim. App. May 17, 2011). 

Dismissal of petitioner’s, an inmate’s, habeas 
corpus petition was proper because he failed to 
include the first habeas corpus petition with 
the current petition, brief, or other attach- 
ments, in violation of T.C.A. § 29-21-107(b)(4). 
Further, notwithstanding the procedural defi- 
ciencies, the petition failed to state a cognizable 
claim for relief. Roberson v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 785 (Tenn. Crim. 
App. June 22, 2011), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 83 (Tenn. Feb. 16, 2012). 

Although an inmate sought habeas corpus 
relief, asserting the evidence presented at his 
1987 sentencing hearing did not support his 
offender classification, the trial court properly 
denied the inmate’s fourth habeas corpus peti- 
tion because the inmate’s challenge to his of- 
fender classification was not a cognizable claim 
for habeas corpus relief. Robbins v. Mills, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 128 
(Tenn. Crim. App. Mar. 1, 2012). 

Inmate’s habeas petition was properly dis- 
missed because the inmate’s claim that a trial 
court constructively amended the inmate’s in- 
dictment without the inmate’s consent by strik- 
ing the word “recklessly” from a first degree 
felony murder charge did not show the inmate’s 
judgments were void or the inmate’s sentences 
had expired, as required for a habeas petition. 
Wilson v. State, — S.W.3d —, 2016 Tenn. Crim. 
App. LEXIS 816 (Tenn. Crim. App. Nov. 2, 
2016). 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for a writ of habeas 
corpus because petitioner’s challenge to the 
sufficiency of the evidence was not properly 
reviewed via a habeas corpus petition; peti- 
tioner waived any issue with regard to suffi- 
ciency when he entered a guilty plea. Delk v. 
Perry, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 992 (Tenn. Crim. App. Nov. 30, 2017). 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for a writ of habeas 
corpus because petitioner’s complaint with re- 
gard to the calculation of pretrial jail credits 
was not properly resolved in a petition for 
habeas relief; even if the jail credits issue were 
proper in a habeas proceeding, the record was 
incomplete as it did not contain the corrected 
judgment about which petitioner complained. 
Delk v. Perry, — S.W.3d —, 2017 Tenn. Crim. 
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App. LEXIS 992 (Tenn. Crim. App. Nov. 30, 
2017). 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for a writ of habeas 
corpus because petitioner’s claim that the State 
breached the plea agreement was not cogni- 
zable in a petition for writ of habeas corpus. 
Delk v. Perry, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 992 (Tenn. Crim. App. Nov. 30, 
2017). 


20. Procedure. 

In a case in which a pro se state inmate 
appealed a criminal court’s dismissal of his 
petition for habeas corpus review, he acknowl- 
edged, the issues regarding the ineffectiveness 
of counsel and the knowing and voluntary na- 
ture of his guilty pleas, were fully litigated in 
the post-conviction proceeding. Generally, is- 
sues previously litigated and decided by a court 
of competent jurisdiction need not be revisited. 
Harbison v. Colson, — S.W.3d —, 2010 Tenn. 
Crim. App. LEXIS 154 (Tenn. Crim. App. Feb. 
19, 2010), appeal denied, — S.W.3d —, 2010 
Tenn. LEXIS 651 (Tenn. July 1, 2010). 

Habeas court erred in summarily dismissing 
an inmate’s habeas petition under Tenn. Const. 
art. I, § 15 and T.C.A. § 29-21-101 et seq. as 
moot since the inmate filed his petition before 
his sentence expired, while he was in construc- 
tive custody and restrained of his liberty; al- 
though the inmate was released on parole when 
he filed his petition, his parole was not to expire 
until almost two months later, and the fact that 
the petition was not scheduled to be heard until 
after the inmate’s parole had expired was not 
due to the inmate’s failure to act. Herndon v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 955 (Tenn. Crim. App. Nov. 20, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
401 (Tenn. Apr. 9, 2013). 

In habeas corpus proceedings, petitioner es- 
tablished the restrictions of the sexual offender 
registry, T.C.A. §§ 40-39-211(a), (c), and 40-39- 
215(a), were a restraint on his liberty, T.C.A. 
§ 29-21-101, because the restrictions relating 
to petitioner, whose victim was a minor, re- 
stricted his location of a residence and choice of 
employment, particularly in an urban setting, 
and could adversely impinge upon petitioner’s 
decision to marry when the intended spouse 
was the parent of a minor child in residence; 
the restrictions applied during petitioner’s life- 
time. Doe v. Gwyn, — S.W.3d —, 2013 Tenn. 


Crim. App. LEXIS 244 (Tenn. Crim. App. Mar. 


19, 2013). 


22. Sentence Legal. 

Habeas corpus court properly dismissed the 
petitions because they failed to state a cogni- 
zable claim for habeas corpus relief. The in- 
mate’s one-year probationary sentence had not 
expired at the time the probation revocation 
warrant was issued; because the judgment re- 
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voking probation was facially valid and the 
record did not show that the judgment was 
void, the claim was not a cognizable claim for 
habeas corpus relief. Morton v. State, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 752 (Tenn. 
Crim. App. Sept. 20, 2012). 

Taking into account the inmate’s jail credit of 
325 days, as well as the 351 days that he served 
prior to filing his brief, the inmate had 419 days 
remaining on his three-year sentence. Accord- 
ingly, the sentence had not expired, and he was 
not entitled to habeas corpus relief on that 
basis. Morton v. State, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 752 (Tenn. Crim. App. Sept. 
20, 2012). 

Inmate was not entitled to habeas relief 
under Tenn. Const. art. I, § 15 and T.C.A. 
§ 29-21-101 et seq. as the inmate was not 
sentenced under both the 1982 and 1989 Ten- 
nessee Sentencing Reform Acts since: (1) a 
check mark beneath the Pre-1982 section of the 
judgment form was nothing more than a cleri- 
cal error because the box indicating the use of 
the 1989 Tennessee Sentencing Reform Act was 
clearly marked; (2) the offense date for the 
inmate’s conviction was May 2, 1998; (3) the 
judgment form reflected that the inmate was 
sentenced on February 7, 1995; and (4) the 
inmate provided no indication of why he would 
have been sentenced under the 1982 Tennessee 
Sentencing Reform Act since, at the time of his 
offense and sentencing, the 1989 Tennessee 
Sentencing Reform Act was in effect. Gayles v. 
Carlton, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 961 (Tenn. Crim. App. Nov. 26, 2012). 

Inmate was not entitled to habeas relief 
under Tenn. Const. art. I, § 15 and T.C.A. 
§ 29-21-101 et seq. as his life sentence was a 
determinate sentence under T.C.A. § 40-35- 
211(1), and the sentence was not void since the 
trial court had authority to sentence the inmate 
to life imprisonment. Gayles v. Carlton, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 961 
(Tenn. Crim. App. Nov. 26, 2012). 

State’s motion under Tenn. Ct. Crim. App. R. 
20 to affirm the denial of a petition for writ of 
habeas corpus was granted because petitioner 
failed to establish that his sentences were ille- 
gal and that he was entitled to habeas corpus 
relief; violations under Blakely do not render a 
judgment void. Braxton v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 338 (Tenn. Crim. 
App. Apr. 17, 2013). 


23. Habeas Relief Unavailable. 

Inmate’s habeas petition was properly sum- 
marily dismissed as the inmate pled guilty to 
aggravated kidnapping and his habeas petition 
was filed in 2010, after the effective date of the 
amendment to T.C.A. § 29-21-101, which lim- 
ited the right to habeas relief where a peti- 
tioner pled guilty and his sentence included a 
release eligibility percentage where the peti- 
tioner was not entitled to any early release; 
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§ 29-21-101 disentitled the inmate to habeas 


corpus relief. Brewer v. State, — S.W.3d —, ~ 


2011 Tenn. Crim. App. LEXIS 837 (Tenn. Crim. 
App. Nov. 15, 2011), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 182 (Tenn. Mar. 7, 2012). 

Judgment granting a habeas corpus writ was 
reversed because the general sessions court, 
regardless of any legal error, had the authority 
to summarily hold defendant in contempt and 
under T.C.A. § 16-15-713, the general sessions 
court judge was authorized to impose a punish- 
ment of five days imprisonment upon finding 
defendant in contempt; although the general 
sessions court failed to provide the required 
notice and hearing, nothing in either the judg- 
ment or the record showed that the general 
sessions court lacked jurisdiction. The claimed 
illegality regarding the failure to provide notice 
and a hearing rendered the contempt judgment 
merely voidable, which did not entitle defen- 
dant to habeas corpus relief. Lambert v. State, 
— §.W.3d —, 2012 Tenn. Crim. App. LEXIS 223 
(Tenn. Crim. App. Apr. 10, 2012), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 536 (Tenn. 
Aug. 15, 2012), cert. denied, Lambert v. Tennes- 
see, 184 L. Ed. 2d 740, 133 S. Ct. 950, 568 U.S. 
1131, 2013 U.S. LEXIS 860 (U.S. 2013). 

Inmate was not entitled to habeas relief 
under Tenn. Const. art. I, § 15 and T.C.A. 
§ 29-21-101 et seq. as the inmate relied on 
handwritten copies of the Tennessee Constitu- 
tion and portions of the Tennessee Senate and 
House journals that were not part of the record 
in the convicting court and were beyond the 
face of the judgment to support his claim that 
the aggravated robbery statute, T.C.A. § 39-13- 
402, was unconstitutional as it did not contain 
an enacting clause; the inmate failed to estab- 
lish that his judgment was facially invalid 
because the trial court lacked jurisdiction or 
authority to render the judgment. Herndon v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 955 (Tenn. Crim. App. Nov. 20, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
401 (Tenn. Apr. 9, 2013). 

Inmate was not entitled to habeas relief 
under Tenn. Const. art. I, § 15 and T.C.A. 
§ 29-21-101 as the inmate did not complain 
that the trial court sentenced him to an illegal 
sentence, but complained about actions taken 
by the Tennessee Department of Correction 
(TDOC) after the trial court imposed sentence; 
TDOC’s actions did not render the inmate’s 
judgments void or render illegal the sentences 
imposed by the trial court. Neal v. State, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 72 
(Tenn. Crim. App. Jan. 30, 2013). 

Although petitioner established the restric- 
tions of the sexual offender registry were a 
restraint on his liberty, petitioner was not en- 
titled to habeas corpus relief because petition- 
er’s three-year sentence had expired, the re- 
straints imposed by the sexual offender 
registration laws did not equate to an extension 
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of petitioner’s sentence, and petitioner did not 
allege the judgment was void; petitioner’s vic- 
tim was a minor. Doe v. Gwyn, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 244 (Tenn. Crim. 
App. Mar. 19, 2013). 

Petitioner was not entitled to habeas corpus 
relief in a case where it was contended that he 
was illegally sentenced in violation of Blakely v. 
Washington, 124 S. Ct. 2531, 159 L. Ed. 2d 403, 
542 U.S. 296, 2004 U.S. LEXIS 4573 (2004); 
even if a violation of Blakely was shown, this 
rendered the judgments voidable, rather than 
void. Thompson v. State, — S.W.3d —, 2016 
Tenn. Crim. App. LEXIS 207 (Tenn. Crim. App. 
Mar. 21, 2016). 

Trial court properly dismissed petitioner’s 
motion for “Ex Parte Injunction and/or Show 
Cause Order,” which was considered as a peti- 
tion for writ of habeas corpus, because the 
evidence did not preponderate against its find- 
ing that petitioner’s conviction was voidable; 
the trial court found the judgment form was 
entered on the record and into the minutes of 
the court, and thus, it was presumed to have 
been received by the clerk’s office but not prop- 
erly file-stamped, which was a clerical error. 
State v. Williams, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 324 (Tenn. Crim. App. Apr. 
26, 2018). 

Judgment did not provide for a sentence 
including community supervision for life, which 
rendered petitioner’s sentence illegal, and be- 
cause the judgment was void, the trial court 
had jurisdiction to amend or correct that judg- 
ment; however, the amended judgment, which 
properly provided for community supervision 
for life, was not void, and the fact that peti- 
tioner was unaware of the amendment did not 
render the amended judgment void, and he was 
not entitled to habeas corpus relief. Fish v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 373 (Tenn. Crim. App. June 27, 2019). 


24. Petition Properly Dismissed. 

Dismissal of an inmate’s habeas petition un- 
der T.C.A. § 29-21-101 et seq. and Tenn. Const. 
art. I, § 15 was proper as the inmate argued 
that due to a constructive amendment of the 
indictment, he was convicted of possession of 
over 300 grams of cocaine for which he was not 
originally indicted, but he failed to include the 
superseding indictments that he alleged were 
defective in the record; the inmate did not show 
that the convictions were void or that the 
prison term had expired. Turner v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 211 
(Tenn. Crim. App. Mar. 30, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 348 
(Tenn. May 16, 2012). 

Habeas corpus petition under T.C.A. § 29-21- 
101 was properly dismissed as petitioner had 
not proven that his conviction was void or that 
the confinement was illegal. Even if the judg- 
ment was amended to include the community 
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supervision for life requirement, it would not be 
void as the convicting court could properly 
amend the judgment to include the require- 
ment. Panzini v. State, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 453 (Tenn. Crim. App. June 
28, 2012), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 659 (Tenn. Sept. 19, 2012). 

Summary denial of an inmate’s habeas peti- 
tion against a warden was proper because, 
although there was a discrepancy between the 
cover of the indictment and the actual charge 
as set forth in the indictment, this did- not 
entitle the inmate to habeas relief; the indict- 
ment satisfied all of the criteria of T.C.A. § 40- 
13-202. The count alleging attempted first de- 
gree premeditated murder set forth in text the 
essential elements of the offense and referred to 
the attempt statute, and the reference to the 
reckless endangerment statute on the cover 
sheet was, at most, harmless surplusage. 
Woods v. Osborne, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 652 (Tenn. Crim. App. Aug. 
23,2022). 

Trial court did not err in summarily dismiss- 
ing an inmate’s habeas corpus petition against 
a warden because, although the judgment in- 
correctly reflected a conviction for count 2, 
rather than count 1, while the plea agreement 
provided for a guilty plea to count 1, this was 
nothing more than a clerical error; mere cleri- 
cal errors did not give rise to a void judgment, 
and, pursuant to Tenn. R. Crim. P. 36, such 
errors may have been corrected at any time. 
Carlton v. Easterling, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 1033 (Tenn. Crim. App. Dec. 
13, 2012). 

Petitioner’s claim that the trial court erred in 
allowing him to plead guilty was not reviewable 
in a habeas corpus proceeding because the 
proper mechanism for challenging the volun- 
tariness or knowledge of the plea would have 
been through a post-conviction proceeding; the 
court of criminal appeal could not address the 
merits of petitioner’s argument under a post- 
conviction framework because the petition was 
untimely under T.C.A. § 40-30-102(a). Lewis v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 32 (Tenn. Crim. App. Jan. 15, 2013). 

Petitioner was not entitled to habeas corpus 
relief on the basis of a defective indictment on a 
charge of rape of a child because, under State v. 
Hill, the indictment was not fatally defective 
for failing to allege a culpable mental state; 
moreover, the application of Hill, which was 
decided after petitioner committed his offense, 
to petitioner’s indictment did not violate due 
process or the prohibitions against ex post facto 
laws. Hill v. Sexton, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 74 (Tenn. Crim. App. Jan. 
30, 2013). 

Petitioner was not entitled to habeas corpus 
relief on the basis of a trial court’s failure to 
award pretrial jail credits because petitioner 
failed to exhibit to his petition sufficient docu- 
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mentation from the record to establish that he 
was indeed entitled to pretrial jail credit under 
T.C.A. § 40-23-101 and that the trial court 
erroneously failed to award it. Hill v. Sexton, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 74 
(Tenn. Crim. App. Jan. 30, 2013). 

Summary dismissal of an inmate’s habeas 
petition was affirmed as although the inmate’s 
concurrent sentences were improper under 
T.C.A. § 40-20-111 and Tenn. R. Crim. P. 
32(c)(3) because he was released on bond in the 
earlier cases when he committed the latter 
offenses, T.C.A. § 29-21-101(b) provided that 
persons restrained of their liberty pursuant to a 
guilty plea and negotiated sentence were not 
entitled to habeas relief on any claim that the 
inmate received concurrent sentencing where 
there was a statutory requirement for consecu- 
tive sentencing. Childress v. State, — S.W.3d 
—, 2013 Tenn. Crim. App. LEXIS 189 (Tenn. 
Crim. App. Mar. 1, 2013), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 654 (Tenn. Aug. 
13, 2013). 

Summary dismissal of an inmate’s habeas 
petition under Tenn. Const. art. I, § 15 and 
T.C.A. § 29-21-101 et seq. was proper since the 
inmate did not file the petition in the proper 
court under T.C.A. § 29-21-105 and did not 
show how the Hamilton County court records 
were necessary for his claims of an improper 
indictment, a double jeopardy violation and a 
violation of T.C.A. § 39-14-404(d). McDaniel v. 
Sexton, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 264 (Tenn. Crim. App. Mar. 25, 2018). 

Inmate’s habeas petition under Tenn. Const. 
art. I, § 15 and T.C.A. § 29-21-101 et seq. was 
properly summarily dismissed as the inmate’s 
claim that his convictions for first degree felony 
murder and especially aggravated burglary vio- 
lated T.C.A. § 39-14-404(d) was waived as it 
was raised for the first time on appeal, and was 
essentially a double jeopardy claim that did not 
entitle the inmate to habeas relief. McDaniel v. 
Sexton, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 264 (Tenn. Crim. App. Mar. 25, 2013). 

Inmate’s habeas petition under Tenn. Const. 
art. I, § 15 and T.C.A. § 29-21-101 et seq. was 
properly summarily dismissed as the inmate’s 
conviction for felony murder and the underly- 
ing felony did not violate the Double Jeopardy 
Clause, U.S. Const. amend. V, and Tenn. Const. 
art. I, § 10. McDaniel v. Sexton, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 264 (Tenn. Crim. 
App. Mar. 25, 2013). 

Inmate’s habeas petition under Tenn. Const. 
art. I, § 15 and T.C.A. § 29-21-101 et seq. was 
properly summarily dismissed as the inmate’s 
convictions were not void since the indictment 
language satisfied T.C.A. § 40-13-202 since it 
showed that the grand jurors were from Ham- 
ilton County, where the offenses took place. 
McDaniel v. Sexton, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 264 (Tenn. Crim. App. Mar. 
25,2013). 
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Summary dismissal of an inmate’s habeas 
petition under Tenn. Const. art. I, § 15 and 
T.C.A. § 29-21-101 et seq. was proper as: (1) 
The inmate’s claim that counsel was ineffective 
for failing to advise him that his sentence for 
statutory rape included a requirement that he 
comply with Tennessee’s sexual offender regis- 
tration act, T.C.A. § 40-39-201 et seq., did not 
render his guilty plea void as the requirement 
was a collateral consequence of his guilty plea; 
(2) Such claims were not cognizable claims for 
habeas relief; and (3) The petition could not be 
construed as a post-conviction petition as the 
statute of limitations under T.C.A. § 40-30- 
102(a) had long expired. Lanier v. State, — 
S.W.3d —, 2013 Tenn. Crim. App. LEXIS 344 
(Tenn. Crim. App. Apr. 18, 2013). 

Summary dismissal of an inmate’s habeas 
petition under Tenn. Const. art. I, § 15 and 
T.C.A. § 29-21-101 et seq. was proper where: 
(1) The indictment charging the inmate with 
rape properly vested subject matter jurisdiction 
with the trial court; (2) The inmate signed a 
waiver of a jury trial and request for entry of a 
guilty plea and understood that he was plead- 
ing guilty to statutory rape rather than rape; 
(3) The judgment of conviction reflected that 
the charge was amended to statutory rape; (4) 
the inmate consented to the amendment of his 
charge to statutory rape; and (5) his judgment 
of conviction was not void under Tenn. R. Crim. 
P. 7(b). Lanier v. State, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 344 (Tenn. Crim. App. Apr. 
18, 2013). 

Summary dismissal of a petition for a writ of 
habeas corpus was proper because the judg- 
ment form did not impose an illegal sentence in 
that, although both the standard offender and 
the child rapist boxes were marked on the 
judgment form, the form clearly required 100 
percent service of the sentence and did not 
contravene any statute. Shipley v. Lester, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 1051 
(Tenn. Crim. App. Nov. 20, 2014), appeal de- 
nied, — S.W.3d —, 2015 Tenn. LEXIS 219 
(Tenn. Mar. 12, 2015). 

Habeas corpus court’s summary dismissal of 
a petition for habeas corpus relief was proper 
because the petitioner did not establish that 
the petitioner’s judgment was void or that the 
petitioner’s sentence had expired. Kotewa v. 
Jones, — S.W.38d —, 2015 Tenn. Crim. App. 
LEXIS 188 (Tenn. Crim. App. Mar. 19, 2015), 
appeal denied, Kotewa v. State, — S.W.3d —, 
2015 Tenn. LEXIS 457 (Tenn. May 19, 2015). 

Habeas corpus court did not err when it 
summarily dismissed a petition for a writ of 
habeas corpus, in which the petitioner alleged 
that the trial court improperly considered the 
petitioner’s status as a parolee to enhance the 
petitioner’s sentence, because the appellate 
court was unable to ascertain any illegality in 
the sentencing procedure of the trial court. 
Moreover, a challenge to the trial court’s appli- 
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cation of an enhancement factor was not a 


~proper subject for habeas corpus relief. Craw- 


ford v. Holloway, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 498 (Tenn. Crim. App. June 26, 
2015). 

Indictment charging defendant with espe- 
cially aggravated kidnapping was valid and, 
thus, the summary dismissal of defendant’s 
second petition for habeas corpus relief was 
warranted, because the victim was defendant’s 
stepchild, and, as such, defendant was not a 
“parent” as statutorily defined, and the Good- 
man allegations were not required in the indict- 
ment; even if defendant was a “parent,” the 
superseding indictment included the language 
articulated in Goodman of “force, threat, or 
fraud.” Mitchell v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 876 (Tenn. Crim. App. 
Oct. 29, 2015), appeal denied, — S.W.3d —, 
2016 Tenn. LEXIS 226 (Tenn. Mar. 22, 2016). 

Circuit court did not err by summarily deny- 
ing petitioner habeas corpus relief because pe- 
titioner’s claims that he received ineffective 
assistance of counsel and that the trial court 
violated his right to a fair trial did not consti- 
tute cognizable claims for habeas corpus relief; 
petitioner filed his petition for post-conviction 
relief, and the denial of relief was affirmed on 
appeal. Thomas v. Perry, — S.W.38d —, 2017 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Jan. 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 254 (Tenn. Apr. 13, 2017). 

Habeas court properly dismissed petitioner’s 
application for a writ of habeas corpus because 
petitioner failed to comply with the statutory 
requirement that he file with his third petition 
for writ of habeas corpus copies of the previous 
petitions and the proceedings thereon, and pe- 
titioner failed to give satisfactory reasons for 
the failure to do so. Malone v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 285 (Tenn. 
Crim. App. Apr. 17, 2017), appeal denied, 
Malone v. Lindamood, — S.W.3d —, 2017 Tenn. 
LEXIS 448 (Tenn. July 20, 2017). 

Habeas court properly dismissed petitioner’s 
application for a writ of habeas corpus because 
petitioner’s claims that there was a fatal vari- 
ance between the indictment and the proof at 
trial and that his being charged with more than 
one theft-related offense violated principles of 
double jeopardy were not cognizable grounds 
for habeas corpus relief. Malone v. State, — 
S.W.3d —, 2017 Tenn. Crim. App. LEXIS 285 
(Tenn. Crim. App. Apr. 17, 2017), appeal denied, 
Malone v. Lindamood, — 8.W.3d —, 2017 Tenn. 
LEXIS 448 (Tenn. July 20, 2017). 

Petitioner failed to establish entitlement to 
habeas corpus relief because he simply repack- 
aged his prior arguments regarding venue, 
which were fully addressed by the court of 
criminal appeals in petitioner’s prior appeal 
affirming the habeas corpus court’s dismissal. 
Rivas v. Lee, — S.W.3d —, 2018 Tenn. Crim. 
App. LEXIS 100 (Tenn. Crim. App. Feb. 13, 
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2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 280 (Tenn. May 17, 2018). 

It was proper to dismiss a petition for a writ 
of habeas corpus because petitioner could not 
establish that his judgments were void; the 
guilty plea proceedings took place in the Crimi- 
nal Court for Hancock County, and the trial 
court addressed the matters in Hancock 
County and informed petitioner he was charged 
and pleading guilty in two counts in Hancock 
County. Rivas v. Lee, — S.W.3d —, 2018 Tenn. 
Crim. App. LEXIS 100 (Tenn. Crim. App. Feb. 
13, 2018), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 280 (Tenn. May 17, 2018). 

It was no error to summarily dismiss defen- 
dant’s second habeas corpus petition because 
(1) a claim that it was an ex post facto violation 
to retroactively apply sex offender registration 
requirements had been rejected on appeal of 
the dismissal of a first petition, in which it was 
held Tennessee’s 1994 Sexual Offender Regis- 
tration and Monitoring Act was nonpunitive in 
nature, and the Tennessee Supreme Court had 
so held in another case, and (2) the judgment in 
the case did not reflect an illegal or void sen- 
tence was imposed. Wiggins v. State, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 150 (Tenn. 
Crim. App. Mar. 8, 2019). 

Trial court did not err in denying the in- 
mate’s petition for a writ of habeas corpus 
challenging her guilty plea conviction because 
the inmate failed to state a cognizable claim 
since the failure to comply with Tenn. R. Crim. 
P. 11 was not a cognizable claim in such an 
action. State v. Kirby, — S.W.3d —, 2019 Tenn. 
Crim. App. LEXIS 573 (Tenn. Crim. App. Sept. 
17, 2019). 


25. Sentencing Credits. 

Dismissal of an inmate’s habeas corpus peti- 
tion against a warden was proper because the 
inmate’s T.C.A. § 40-23-101(c) pretrial jail 
credits were correctly applied to his first sen- 
tence for armed robbery, and properly omitted 
from the consecutive sentence for assault with 
intent to commit first degree murder; the rob- 
bery sentence had been fully served, and, be- 
cause the inmate was no longer restrained for 
that conviction, he was not entitled to habeas 
corpus relief on that judgment. Dulworth v. 
Steward, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 494 (Tenn. Crim. App. July 9, 2012). 

Failure of the trial court to credit the peti- 
tioner with the credits mandated under the 
statute contravenes the requirements of that 
statute and results, therefore, in an illegal 
sentence, an historically cognizable claim for 
habeas corpus relief. Belcher v. Sexton, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 197 
(Tenn. Crim. App. Mar. 6, 2014). 

Trial court is statutorily required to credit 
the defendant with all time spent in confine- 
ment pending arraignment and trial on the 
offense or offenses that led to the challenged 
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convictions; the failure of the trial court in this 
case to credit petitioner prisoner with the cred- 
its mandated under the statute contravened 
the requirements of that statute and resulted 
in an illegal sentence, which was a cognizable 
claim for habeas corpus relief. Belcher v. Sex- 
ton, — S.W.3d —, 2014 Tenn. Crim. App. LEXIS 
197 (Tenn. Crim. App. Mar. 6, 2014). 

Although the habeas corpus court did not 
expressly award pretrial jail credits on both 
judgments, its order to amend the judgments in 
both counts two and three was ambiguous as to 
its intent, and thus the court vacated the order 
and remanded with instructions to enter a new 
order directing the trial court to amend the 
judgment to reflect the proper amount of pre- 
trial jail credits. Belcher v. Sexton, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 197 (Tenn. 
Crim. App. Mar. 6, 2014). 

Petitioner who claims entitlement to habeas 
corpus relief from a sentence rendered illegal 
by the trial court’s failure to award mandatory 
pretrial jail credits must exhibit to his petition 
sufficient documentation from the record to 
establish that he is indeed entitled to pretrial 
jail credit and that the trial court erroneously 
failed to award it. Belcher v. Sexton, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 197 (Tenn. 
Crim. App. Mar. 6, 2014). 

Trial court did not err in summarily dismiss- 
ing a petition for a writ of habeas corpus 
because none of the sentences imposed upon 
petitioner was an “illegal” sentence, which had 
to be imposed in direct contravention of a 
statute or be a sentence not authorized by the 
applicable statutes; the sentencing court fol- 
lowed statutory dictates by granting pre-trial 
jail credit, did not violate any statute or rule in 
doing so, and did nothing that was unauthor- 
ized by a statute or rule. Jackson v. Donahue, — 
S.W.3d —, 2014 Tenn. Crim. App. LEXIS 514 
(Tenn. Crim. App. May 30, 2014), appeal de- 
nied, — S.W.3d —, 2014 Tenn. LEXIS 848 
(Tenn. Oct. 15, 2014). 

Properly-filed petition for writ of habeas cor- 
pus remains a viable avenue for relief on a 
claim that the trial court failed to award pre- 
trial jail credit as so long as the petitioner 
makes the required showing from the face of 
the record. Anderson v. Washburn, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 79 (Tenn. 
Grim, App. Feb. 5, 2019), rev’d, — S.W.3d —, 
2019 Tenn. LEXIS 248 (Tenn. June 27, 2019). 

Trial court erred in denying petitioner’s ap- 


_ plication for a writ of habeas corpus relief 


because petitioner stated entitlement to habeas 
corpus relief in the form of the application of 
pretrial jail credit, and he had no direct appeal 
avenue to challenge the denial of pretrial jail 
credit; the trial court awarded pretrial jail 
credit, but there was no indication on the judg- 
ment forms that petitioner was credited for the 
13 days he was detained in the juvenile court 
detention center. Anderson v. Washburn, — 
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S.W.3d —, 2019 Tenn. Crim. App. LEXIS 79 
(Tenn. Crim. App. Feb. 5, 2019), rev’d, — 
S.W.3d —, 2019 Tenn. LEXIS 248 (Tenn. June 
27, 2019). 

Habeas corpus relief is available when the 
sentence under which a petitioner is held has 
expired; a flat rule that habeas corpus could 
never be used to address a denial of pretrial jail 
credit would defeat a petition filed by an incar- 
cerated petitioner whose sentence would have 
expired had the pretrial jail credit been prop- 
erly awarded. Anderson v. Washburn, — S.W.3d 
—, 2019 Tenn. Crim. App. LEXIS 79 (Tenn. 
Crim. App. Feb. 5, 2019), rev'd, — S.W.3d —, 
2019 Tenn. LEXIS 248 (Tenn. June 27, 2019). 


26. Justiciability. 

Petitioner’s claim that T.C.A. § 29-21-101(b) 
was an unconstitutional ex post facto law was 
moot as petitioner was convicted and sentenced 
in 1999 to an effective term of nine years that 
had expired several years previously, and was 
no longer in custody on the charges; although 
petitioner was in federal custody awaiting sen- 
tencing on a federal charge and the Tennessee 
convictions would be used to drastically raise 
his potential sentence under the federal sen- 
tencing guidelines, he was not entitled to ha- 
beas relief as the restraint was merely a collat- 
eral consequence of the Tennessee judgment. 
Childress v. State, — S.W.3d —, 2013 Tenn. 
Crim. App. LEXIS 189 (Tenn. Crim. App. Mar. 
1, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 654 (Tenn. Aug. 13, 2013). 
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27. Legality of Sentence. 

In an aggravated statutory rape case, be- 
cause sentences were ordered to be served 
consecutively, petitioner was not eligible for 
determinative relief; moreover, petitioner was 
correct that interpretations of T.C.A. § 40-35- 
306(a) seemed to say that consecutive sen- 
tences were to be considered as one aggregate 
sentence, and only one term of a maximum 
one-year could have been imposed. Accordingly, 
a remand was necessary to determine whether 
petitioner was entitled to habeas corpus relief 
based on an illegal sentence. State v. Barnett, 
— §8.W.3d —, 2014 Tenn. Crim. App. LEXIS 383 
(Tenn. Crim. App. Apr. 23, 2014). 

Trial court properly denied defendant’s mo- 
tion to correct an illegal sentence because, 
while the trial court erred in relying on the 
habeas corpus statute and the concurrent sen- 
tences he received were illegal where the of- 
fenses were committed while he was out on 
bond, all of the sentences that were run concur- 
rently with defendant’s life sentence had ex- 
pired during the pendency of his appeal and 
concurrent sentencing, i.e., “the illegal aspect,” 
was clearly to defendant’s benefit given the 
vast sentence he would have received had he 
been sentenced consecutively. State v. Cohen, 
— §.W.3d —, 2017 Tenn. Crim. App. LEXIS 552 
(Tenn. Crim. App. June 28, 2017), appeal de- 
nied, — S.W.3d —, 2017 Tenn. LEXIS 780 
(Tenn. Nov. 17, 2017). 


NOTES TO DECISIONS 


5. Petition Properly Dismissed. 

Trial court did not err in summarily dismiss- 
ing an inmate’s habeas corpus petition against 
a warden because, although the judgment in- 
correctly reflected a conviction for count 2, 
rather than count 1, while the plea agreement 
provided for a guilty plea to count 1, this was 


nothing more than a clerical error; mere cleri- 
cal errors did not give rise to a void judgment, 
and, pursuant to Tenn. R. Crim. P. 36, such 
errors may have been corrected at any time. 
Carlton v. Easterling, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 1033 (Tenn. Crim. App. Dec. 
13, 2012). 
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2. Jurisdiction. 

Inmate’s claim that the summary dismissal 
of his habeas petition was void because the 
habeas court lacked subject matter jurisdiction 
was rejected as the Shelby County Criminal 
Court clearly had jurisdiction over the inmate’s 


habeas petition under T.C.A. § 29-21-1038. 
Herndon vy. State, — S.W.38d —, 2012 Tenn. 
Crim. App. LEXIS 955 (Tenn. Crim. App. Nov. 
20, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 401 (Tenn. Apr. 9, 2013). 
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29-21-104. Issuance of writ without application. 


NOTES TO DECISIONS 


1. Habeas Relief Improperly Granted. 
Habeas relief granted to petitioner under 
T.C.A. § 29-21-104 because the appellate court 
had held that the sentences in two Sullivan 
County cases expired in 2003, and petitioner 
was unlawfully detained for a parole violation 
on those sentences was reversed since the.lan- 
guage in the appellate opinion that stated that 
the Sullivan County sentences had been or- 


dered to be served concurrently and that the 
sentences had expired was clearly erroneous 
and the appellate court was not bound by its 
erroneous prior decision. Calhoun v. Mills, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 65 
(Tenn. Crim. App. Feb. 6, 2012), appeal denied, 
— $.W.3d —, 2012 Tenn. LEXIS 437 (Tenn. 
June 19, 2012). 
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Compliance with Procedures Not Found. 
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2. Sufficient Reason. 

Inmate’s illegal sentence claim based on a 
failure to award pretrial jail credits under 
T.C.A. § 40-23-101(c) was cognizable in a ha- 
beas petition and an evidentiary hearing was 
required as: (1) the judgment forms attached to 
the petition did not reflect any jail credit; (2) 
the inmate attempted to supplement the record 
with a detention center document reflecting his 
pretrial jail credits; and (3) if the habeas court 
summarily dismissed the petition for lack of 
documentation, it was error as the inmate’s 
lack of records was a sufficient reason for filing 
the petition in the convicting court under T.C.A. 
§ 29-21-105. Montague v. State, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 769 (Tenn. Crim. 
App. Sept. 25, 2012), appeal denied, — S.W.3d 
—, 2013 Tenn. LEXIS 71 (Tenn. Jan. 8, 2013). 

Petitioner explained that he filed his habeas 
corpus petition in the convicting court because 
that court possessed the judgments and records 
in two cases, had personal knowledge of both 
cases, and was in the best position to adjudicate 
the issues raised; accordingly, petitioner pro- 
vided a sufficient reason to file his documents in 
the convicting court, as opposed to the court in 
the county of his incarceration. Cowart v. State, 
— §.W.3d —, 2015 Tenn. Crim. App. LEXIS 3 
(Tenn. Crim. App. Jan. 5, 2015), appeal denied, 
— §$.W.3d —, 2015 Tenn. LEXIS 420 (Tenn. 
May 14, 2015). 

4. Compliance with Procedures Not 
Found. 

Habeas corpus court acted properly in sum- 
marily dismissing defendant's habeas corpus 
petition because defendant was incarcerated at 
a correctional facility in one county and filed his 


writ in another, contrary to the requirement of 
T.C.A. § 29-21-105 that the application had to 
be made to the court or judge most convenient 
in point of distance to the applicant. Ali v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 351 (Tenn. Crim. App. May 11, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
825 (Tenn. Aug. 24, 2011). 

Court did not err by dismissing the petition 
for habeas corpus relief, because the petitioner 
admitted that he failed to include with his 
petition a copy of the judgments of conviction 
under which he claimed he was illegally de- 
tained, as required by T.C.A. § 29-21-107(b)(2), 
and the petitioner had not provided evidence to 
establish that he was incarcerated in Shelby 
County or any evidence of his location at the 
time he filed his petition in January 2011. 
Thomas v. Trauber, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 48 (Tenn. Crim. App. Jan. 
26, 2012), appeal denied, Thomas v. State, — 
S.W.3d —, 2012 Tenn. LEXIS 375 (Tenn. May 
16, 2012). 

Summary dismissal of an inmate’s habeas 
petition under Tenn. Const. art. I, § 15 and 
T.C.A. § 29-21-101 et seq. was proper since the 
inmate did not file the petition in the proper 
court under T.C.A. § 29-21-105 and did not 
show how the Hamilton County court records 
were necessary for his claims of an improper 
indictment, a double jeopardy violation and a 
violation of T.C.A. § 39-14-404(d). McDaniel v. 
Sexton, — S.W.3d —, 20138 Tenn. Crim. App. 
LEXIS 264 (Tenn. Crim. App. Mar. 25, 2013). 

Petitioner was not entitled to habeas corpus 
relief because she filed a petition for writ of 
habeas corpus challenging the Sumner County 
convictions in Davidson County, which was the 
improper court, as an application for habeas 
corpus relief should be made to the court or 
judge most convenient in point of distance to 
the applicant, unless a sufficient reason can be 
given in the petition for not applying to such 
court or judge. Cooley v. State, — S.W.3d —, 
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2013 Tenn. Crim. App. LEXIS 965 (Tenn. Crim. 
App. Nov. 8, 2013), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 327 (Tenn. Apr. 10, 2014). 

Habeas court did not err in summarily dis- 
missing petitioner’s application for a writ of 
habeas corpus because petitioner failed to com- 
ply with the mandatory requirements for initi- 
ating a valid petition for writ of habeas corpus 
relief; petitioner filed the writ in Putnam 
County, Tennessee but he was incarcerated in 
Lauderdale County, Tennessee. Soimis v. State, 
—§.W.3d —, 2015 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. Apr. 24, 2015). 

Petitioner did not file his petition in the court 
most convenient in point of distance as re- 
quired; he was incarcerated in Wayne County, 
and the Wayne County Circuit Court was the 
closest court to petitioner, and he had not 
shown sufficient reasons for also filing the pe- 
tition in the court of conviction. Dominquez v. 
State, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 108 (Tenn. Crim. App. Feb. 17, 2017), 
appeal dismissed, — S.W.3d —, 2018 Tenn. 
LEXIS 580 (Tenn. Sept. 13, 2018). 

Petition for habeas corpus relief could have 
and probably should have been dismissed for 
failing to comply with the procedural require- 
ments because petitioner provided no reason 
for filing in Davidson County, much less a 
sufficient one; petitioner was convicted in 
Shelby County and had at all relevant times 
been incarcerated in Lake County. Thomas v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 448 (Tenn. Crim. App. July 26, 2019). 

Habeas corpus court properly summarily de- 
nied defendant’s pro se petition because he did 


29-21-107. Petition — Affidavit. 


HABEAS CORPUS 


29-21-107 


not establish delivery to the appropriate indi- 
vidual at the correctional facility within the 
time set for filing, he did not provide a reason 
for filing his habeas corpus petition in the 
convicting court rather than the court closest in 
point of distance, and the interests of justice did 
not require a waiver of the untimely filing. 
McClenton v. Perry, — S.W.3d —, 2021 Tenn. 
Crim. App. LEXIS 118 (Tenn. Crim. App. Mar. 
29, 2021): 


6. Petition Dismissed. 

Denial of a habeas petition against the state 
was proper because the inmate failed to adhere 
to the T.C.A. § 29-21-107 requirements for ha- 
beas petitions; the inmate failed to file his 
petition in the court most convenient in point of 
distance to the application as required by 
T.C.A. § 29-21-105. Further, without documen- 
tation, and appellate court was not able to 
determine whether jail credits were appropri- 
ately applied. Chance v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 489 (Tenn. Crim. 
App. June 29, 2011). 

Dismissal of an inmate’s habeas corpus peti- 
tion against a warden was proper because 
Johnson County was the proper county for the 
proceeding, being the county of the inmate’s 
incarceration. Metcalf v. Sexton, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 631 (Tenn. Crim. 
App. Aug. 20, 2012), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 844 (Tenn. Nov. 21, 
2012), cert. denied, 184 L. Ed. 2d 772, 133 S. Ct. 
995, 568 U.S. 1149, 2013 U.S. LEXIS 1011. 
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1. Provisions Mandatory. 

Denial of a habeas petition against the state 
was proper because the inmate failed to adhere 
to the T.C.A. § 29-21-107 requirements for ha- 
beas petitions; the inmate failed to file his 
petition in the court most convenient in point of 
distance to the application as required by 
T.C.A. § 29-21-105. Further, without documen- 
tation, and appellate court was not able to 
determine whether jail credits were appropri- 
ately applied. Chance v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 489 (Tenn. Crim. 
App. June 29, 2011). 


Petitioner failed to verify his petition for 
habeas corpus by affidavit, state that the legal- 
ity of his imprisonment had not already been 
adjudged in a prior proceeding, or state that 
this was his first application for the writ of 
habeas corpus, as required by T.C.A. § 29-21- 
107(a), (b)(3), (4). Additionally, his claims were 
meritless. Curry v. Carlton, — S.W.3d —, 2011 
Tenn. Crim. App. LEXIS 757 (Tenn. Crim. App. 
Oct. 6, 2011), appeal denied, Curry v. State, — 
S.W.3d —, 2012 Tenn. LEXIS 5 (Tenn. Jan. 10, 
2012), cert. denied, 182 L. Ed. 2d 657, 1382S. Ct. 
1874, 566 U.S. 929, 2012 U.S. LEXIS 2692 (Apr. 
wine L2y: 

Inmate failed to comply with the mandatory 
statutory procedural requirements, by failing 
to state whether the legality of the restraint 
was previously adjudicated and failing to state 
whether or not previous applications had been 
made. O’Neal v. State, — S.W.3d —, 2016 Tenn. 
Crim. App. LEXIS 15 (Tenn. Crim. App. Jan. 
12, 2016), appeal denied, — S.W.3d —, 2016 
Tenn. LEXIS 354 (Tenn. May 5, 2016). 
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3. Procedure. 

Summary dismissal of petitioner’s, an in- 
mate’s, habeas corpus petition was appropriate 
because the inmate had again attacked his 
convictions based upon his allegation that he 
was impermissibly sentenced under the 1982 
Sentencing Act and the issue had been ad- 
dressed both on direct appeal and in one of his 
previous convictions. Therefore, under the law 
of the case doctrine, the appellate court was not 
permitted to consider issues that had been 
previously determined on appeal. Edwards v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 611 (Tenn. Crim. App. Aug. 5, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
1180 (Tenn. Dec. 14, 2011). 

Court did not err by dismissing the petition 
for habeas corpus relief, because the petitioner 
admitted that he failed to include with his 
petition a copy of the judgments of conviction 
under which he claimed he was illegally de- 
tained, as required by T.C.A. § 29-21-107(b)(2), 
and the petitioner had not provided evidence to 
establish that he was incarcerated in Shelby 
County or any evidence of his location at the 
time he filed his petition in January 2011. 
Thomas v. Trauber, — 8.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 48 (Tenn. Crim. App. Jan. 
26, 2012), appeal denied, Thomas v. State, — 
S.W.3d —, 2012 Tenn. LEXIS 375 (Tenn. May 
16, 2012). 

State’s motion under Tenn. Ct. Crim. App. R. 
20 to affirm the denial of a petition for writ of 
habeas corpus was granted because petitioner 
failed to attach to his application a copy of the 
judgments of conviction leading to his restraint 
or provide a satisfactory reason for their ab- 
sence pursuant to T.C.A. § 29-21-107(b)(2); al- 
though petitioner attached copies of the com- 
plete judgments to his brief, they were not 
presented to the trial court, were not included 
in the appellate record, and were not properly 
for the court of criminal appeals for consider- 
ation under Tenn. R. App. P. 28(a). Braxton v. 
State, — S.W3d —, 2013 Tenn. Crim. App. 
LEXIS 338 (Tenn. Crim. App. Apr. 17, 2013). 


4. Failure to Attach Documents to Peti- 
tion. 

Besides the fact that defendant’s state sen- 
tences that he was challenging had expired and 
he was incarcerated in a federal facility, defen- 
dant failed to attach a copy of the judgments 
and, thus, failed to comply with the statutory 
procedural requirements of T.C.A. § 29-21- 
107(b). Therefore, his habeas petition was prop- 
erly dismissed. McFerren v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 342 (Tenn. Crim. 
App. May 12, 2011). 

Dismissal of petitioner’s, an inmate’s, habeas 
corpus petition was proper because he failed to 
include the first habeas corpus petition with 
the current petition, brief, or other attach- 
ments, in violation of T.C.A. § 29-21-107(b)(4). 
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Additionally, even notwithstanding the proce- 
dural deficiencies, the petition failed to state a 
cognizable claim for relief. Roberson v. State, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 785 
(Tenn. Crim. App. June 22, 2011), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 83 (Tenn. 
Feb. 16, 2012). 

Habeas court properly dismissed an inmate’s 
petition for relief because the inmate alleged in 
his petition that it was his “second” application 
for habeas corpus relief on a certain issue but 
the inmate failed to attach copies of the prior 
petition as required by T.C.A. § 29-21- 
107(b)(4), and the petition was not verified 
under oath by affidavit. Settle v. Osborne, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. Feb. 3, 2012), review or 
rehearing denied, — S.W.3d —, 2012 Tenn. 
LEXIS 275 (Tenn. Apr. 11, 2012). 

Habeas corpus court erred by summarily 
dismissing petitioner’s application for writ of 
habeas corpus because petitioner did not fail to 
scrupulously follow the requirements of T.C.A. 
§ 29-21-107 since the habeas corpus court re- 
ceived the full copies of the judgments well in 
advance of its order denying the petition; when 
petitioner learned of the error in his application 
he quickly sought to cure the defect by sending 
copies of the full judgment forms to the habeas 
corpus court and the State, and all the informa- 
tion necessary to adjudicate his claims could be 
found on the original copies of the judgments. 
Dykes v. Sexton, — S.W.3d —, 2012 Tenn. Crim. 
App. LEXIS 119 (Tenn. Crim. App. Feb. 24, 
2012). 

Inmate did not fulfill the procedural require- 
ment in T.C.A. § 29-21-107(a) because he failed 
to verify by affidavit his first and second peti- 
tions for habeas corpus relief. In addition, the 
Petitioner did not fulfill the procedural require- 
ment in T.C.A. § 29-21-107(b)(2) because he 
failed to attach to his first and second petitions 
copies of the judgments that were the cause of 
his restraint and the habeas corpus court could 
have dismissed these petitions based on those 
grounds alone. Morton v. State, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 752 (Tenn. Crim. 
App. Sept. 20, 2012). 

Summary dismissal of a habeas petition was 
appropriate where the prisoner failed to in- 
clude copies of his prior petitions as required by 
T.C.A. § 29-21-107(b)(4), his statement that 
the copies were lost was not a satisfactory 
reason for failing to attach the copies, and he 
failed to include sufficient documentation to 
demonstrate that he did not receive proper 
pretrial jail credits. Settle v. Jones, — S.W.3d 
—, 2014 Tenn. Crim. App. LEXIS 1170 (Tenn. 
Crim. App. Dec. 30, 2014). 

Summary dismissal of defendant’s pro se 
petition for writ of habeas corpus was justified 
because of defendant’s failure to meet the man- 
datory procedural requirements, as defendant 
failed to attach defendant’s prior habeas peti- 
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tion to the petition then before the court, and 
defendant did not give a satisfactory reason for 
the failure to do so. Howard v. State, — S.W.3d 
—, 2015 Tenn. Crim. App. LEXIS 968 (Tenn. 
Crim. App. Dec. 4, 2015), review or rehearing 
denied, — S.W.3d —, 2016 Tenn. LEXIS 217 
(Tenn. Mar. 23, 2016). 

Habeas court properly dismissed petitioner’s 
application for a writ of habeas corpus because 
petitioner failed to comply with the statutory 
requirement that he file with his third petition 
for writ of habeas corpus copies of the previous 
petitions and the proceedings thereon, and pe- 
titioner failed to give satisfactory reasons for 
the failure to do so. Malone v. State, — S.W.3d 
—, 2017 Tenn. Crim. App. LEXIS 285 (Tenn. 
Crim. App. Apr. 17, 2017), appeal denied, 
Malone v. Lindamood, — S.W.3d —, 2017 Tenn. 
LEXIS 448 (Tenn. July 20, 2017). 

Petitioner failed to comply with the proce- 
dural requirements of the statute because he 
did not include copies of the four prior applica- 
tions for writ of habeas corpus; petitioner’s 
explanation did not provide a satisfactory rea- 
son for not including the prior applications. 
Smith v. Parris, — S.W.3d —, 2017 Tenn. Crim. 
App. LEXIS 991 (Tenn. Crim. App. Nov. 30, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 197 (Tenn. Mar. 15, 2018). 


5. Summary Dismissal. 

Summary dismissal of petitioner’s habeas 
petition was proper as petitioner did not comply 
with T.C.A. § 29-21-107 in that: (1) petitioner 
did not allege that he was illegally restrained of 
his liberty or mention the person by whom and 
place where restrained; (2) although petitioner 
challenged the sufficiency of his indictments, he 
did not attach copies of the indictments, or give 
a reason for their absence; (3) petitioner did not 
allege that the legality of the restraint had not 
already been adjudged upon a prior proceeding 
of the same character; and (4) petitioner did not 
state whether the petition was his first habeas 
application. McKinney v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 831 (Tenn. Crim. 
App. Nov. 14, 2011). 

Summary dismissal of petitioner’s, an in- 
mate’s, petition for habeas corpus relief was 
proper because he failed to attach a copy of all 
judgments as required by T.C.A. § 29-21- 
107(b)(2); although he attached copies of the 
judgments that were entered following his trial 
in 1995, he failed to attach copies of the 
amended judgments for his convictions for at- 
tempted aggravated rape and aggravated 
sexual battery. Since he challenged all of his 
convictions, he was required to include all rel- 
evant judgments in his petition for writ of 
habeas corpus. Thurmond v. Sexton, — S.W.3d 
—, 2011 Tenn. Crim. App. LEXIS 892 (Tenn. 
Crim. App. Dec. 5, 2011), appeal denied, — 
S.W.3d —, 2012 Tenn. LEXIS 159 (Tenn. Mar. 9, 
2012). 
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Dismissal of an inmate’s petition for a writ of 
habeas corpus against the state was proper 
because, although the inmate challenged the 
judgment revoking his probation, he failed to 
attach copies of those judgments as required by 
T.C.A. § 29-21-107(b)(2); the petition also 
failed to state that the legality of the restraint 
had not already been adjudged upon a prior 
proceeding of the same character. Further, 
while the inmate acknowledged the petition 
was his third, he failed to attach copies of the 
previous petitions and failed to establish that 
he was entitled to relief. Transou v. Barbee, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 331 
(Tenn. Crim. App. May 17, 2012), appeal de- 
nied, — S.W.3d —, 2012 Tenn. LEXIS 654 
(Tenn. Sept. 19, 2012). 

Dismissal of an inmate’s petition for writ of 
habeas corpus against the State was proper 
under T.C.A. § 29-21-107 because, with regard 
to his pretrial jail credit issue, the inmate failed 
to demonstrate that his sentence was void or 
that the confinement was illegal; further, with 
regard to his argument that the judgment en- 
tered was incorrect, the inmate also failed to 
demonstrate that his sentence was void or that 
the confinement was illegal. Stafford v. State, 
—§.W.3d —, 2012 Tenn. Crim. App. LEXIS 641 
(Tenn. Crim. App. Aug. 22, 2012). 

Inmate’s habeas petition was properly sum- 
marily dismissed due to procedural defects 
where: (1) the petition was not the inmate’s 
first habeas petition; (2) the inmate claimed 
that the petition was the first habeas petition 
advancing the arguments raised; (3) the inmate 
did not comply with T.C.A. § 29-21-107(a)(4); 
and (4) the inmate did not meet his burden to 
show that the judgment was void or that the 
sentence had expired under T.C.A. § 29-21- 
109. Leach v. Barbee, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 716 (Tenn. Crim. App. Sept. 
11, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 188 (Tenn. Feb. 12, 2013). 

Summary dismissal of a habeas petition filed 
under Tenn. Const. art. I, § 15 was proper as 
the petition did not comply with the procedural 
requirements for a habeas petition set forth in 
T.C.A. § 29-21-107 where: (1) the petition and 
supporting memorandum of law were not veri- 
fied by affidavit; (2) the petition did not state 
that the inmate was illegally restrained of 
liberty; and (3) the petition did not state 
whether this was the inmate’s first application 
for a writ. Gayles v. Carlton, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 961 (Tenn. Crim. App. 
Nov. 26, 2012). 

Order dismissing an inmate’s second petition 
for writ of habeas corpus against the State 
pursuant to T.C.A. § 29-21-109 was proper 
because the inmate failed to establish that his 
judgment was void or illegal; the inmate’s claim 
that his indictments were somehow fatally 
flawed was not accompanied by explanation or 
support, other than the inclusion of documents 


29-21-108 


from his initial habeas corpus petition, the 
inmate’s blanket complaints, without more, did 
not establish that his judgment was void or 
illegal, and a review of the indictments indi- 
cated that they met constitutional require- 
ments. The inmate’s additional allegations of 
ineffective assistance of counsel and illegal ar- 
rest were previously determined by the appel- 
late court. Clark v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 1020 (Tenn. Crim. 
App. Dec. 12, 2012). 

Summary dismissal of an inmate’s habeas 
petition under Tenn. Const. art. I, § 15 was 
improper where the inmate attached the judg- 
ments to his petition, which constituted the 
legal process alleged to cause the inmate’s 
restraint as required by T.C.A. § 29-21- 
107(b)(2). Hoover v. Steward, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 51 (Tenn. Crim. 
App. Jan. 18, 2013). 

Court properly summarily dismissed the ha- 
beas corpus petition under T.C.A. § 29-21-109; 
petitioner inmate was not entitled to habeas 
corpus relief under Tenn. Const. art. I, § 15 
because the inmate violated the procedural 
requirements of T.C.A. § 29-21-107 by failing 
to file a complete copy of the petition for habeas 
corpus relief or the judgments from which he 
was appealing. Beene v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 208 (Tenn. Crim. 
App. Mar. 8, 2013), appeal denied, Been v. 
State, — S.W.38d —, 2013 Tenn. LEXIS 550 
(Tenn. June 19, 2013). 

Where the record shows that defendant prop- 
erly attached the judgment to his petition 
showing that his sentence is illegal, he was 
entitled to some remedy in the form of habeas 
corpus relief and the habeas court erred in 
summarily dismissing the petition. Ross v. 
State, — S.W3d —, 2014 Tenn. Crim. App. 
LEXIS 791 (Tenn. Crim. App. Aug. 138, 2014), 
appeal dismissed, — S.W.3d —, 2015 Tenn. 
Crim. App. LEXIS 1067 (Tenn. Crim. App. Nov. 
112 2010) 
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Habeas court did not err in summarily dis- 
missing petitioner’s application for a writ of 
habeas corpus because petitioner failed to com- 
ply with the mandatory requirements for initi- 
ating a valid petition for writ of habeas corpus 
relief; petitioner failed to have his petition 
verified by affidavit or notarized. Soimis v. 
State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 297 (Tenn. Crim. App. Apr. 24, 2015). 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for writ of habeas 
corpus because nothing in the record indicated 
that petitioner’s convictions or sentence was 
void; the repeat violent offender statute does 
not violate constitutional provisions against 
cruel and unusual punishment. Sandridge v. 
Parris, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 843 (Tenn. Crim. App. Oct. 15, 2015). 


6. Sufficiency of Indictment. 

Petitioner did not fulfill the procedural re- 
quirement in T.C.A. § 29-21-107(b)(3) because 
he failed to state whether the illegality of his 
restraint had been adjudicated in a prior pro- 
ceeding; accordingly, the habeas court could 
have properly dismissed his petition based on 
that ground alone. Robinson v. Osborne, — 
S.W.3d —, 2011 Tenn. Crim. App. LEXIS 894 
(Tenn. Crim. App. Dec. 5, 2011). 


7. Adjudication on Merits. 

Despite an inmate’s failure to comply with 
the mandatory requirements for a habeas cor- 
pus petition, the habeas corpus court did not 
dismiss the petition for procedural noncompli- 
ance under T.C.A. § 29-21-107, and addressed 
the petition on the merits; thus, the appellate 
court chose to adjudicate the petition on its 
merits under T.C.A. § 29-21-109. Deleon v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 841 (Tenn. Crim. App. Oct. 16, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
238 (Tenn. Mar. 5, 2013). 
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5. Liability. 

Dismissal of a petition for a writ of habeas 
corpus was appropriate because a judge’s fail- 
ure to act immediately upon the petition did not 
constitute a wrongful and willful failure to 


29-21-109. Refusal of writ. 


grant the writ so as to subject the judge to a suit 
for damages. Arnold v. Kennedy, — S.W.3d —, 
2013 Tenn. App. LEXIS 369 (Tenn. Ct. App. 
May 31, 2013). 
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6. Remand for Evidentiary Hearing. 
a Adjudication on Merits. 


1. Dismissal Without Hearing. 

Habeas petition was properly dismissed be- 
cause the trial court thoroughly reviewed and 
responded to the petition, and T.C.A. § 29-21- 
109 merely required the reasons for refusing 
the petition to be briefly endorsed on the peti- 
tion, or appended thereto; the petition failed to 
establish that the judgment was void. The 
indictment was sufficient. Williams v. Steward, 
— §.W.3d —, 2012 Tenn. Crim. App. LEXIS 412 
(Tenn. Crim. App. June 18, 2012). 

Dismissal of an inmate’s habeas petition 
without a hearing under T.C.A. § 29-21-109 
was proper as the inmate’s life sentence for 
first-degree felony murder was a determinate 
sentence under T.C.A. § 40-35-211, which de- 
fined a determinate sentence as one that was 
for a term of years or months or life. Allen v. 
Carlton, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 698 (Tenn. Crim. App. Sept. 5, 2012). 

Dismissal of an inmate’s habeas petition 
without a hearing under T.C.A. § 29-21-109 
was proper as the inmate’s life sentence for 
first-degree felony murder was not illegal since: 
(1) A first-degree felony murder conviction was 
not a Class A felony, but was in a class by itself, 
and was an offense classified even higher than 
a Class A felony; (2) The Tennessee 1989 Sen- 
tencing Act provided that the punishment for 
first-degree felony murder was punishment by 
death or by imprisonment for life under T.C.A. 
§ 39-13-202(b); and (3) The inmate’s life sen- 
tence was authorized by statute. Allen v. Carl- 
ton, — S.W.3d —, 2012 Tenn. Crim. App. LEXIS 
698 (Tenn. Crim. App. Sept. 5, 2012). 

Circuit court properly dismissed petitioner’s 
application for habeas corpus relief without an 
evidentiary hearing because the constitutional 
violations alleged by petitioner were not cogni- 
zable claims for habeas corpus relief. Thomas v. 
Perry, — S.W.3d —, 2017 Tenn. Crim. App. 
LEXIS 59 (Tenn. Crim. App. Jan. 27, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
254 (Tenn. Apr. 13, 2017). 


2. Summary Dismissal Appropriate. 
Summary dismissal of petitioner’s, an in- 
mate’s, petition for habeas corpus relief was 
appropriate because erroneous jury instruc- 
tions and sufficiency of the evidence claims 
could not form the basis for habeas relief and 
the indictment was not defective. Wallace v. 
Dotson, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 360 (Tenn. Crim. App. May 17, 2011). 
Denial of a habeas petition against the state 
was proper because the inmate failed to adhere 
to the T.C.A. § 29-21-107 requirements for ha- 
beas petitions; the inmate failed to file his 
petition in the court most convenient in point of 
distance to the application as required by 
T.C.A. § 29-21-105. Further, without documen- 
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tation, and appellate court was not able to 
determine whether jail credits were appropri- 
ately applied. Chance v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 489 (Tenn. Crim. 
App. June 29, 2011). 

Habeas petition was properly dismissed be- 
cause venue was properly waived by the in- 
mate’s plea; because the inmate signed a 
waiver of venue and pled nolo contendere to 
charge, he was not allowed to claim that the 
conviction was invalid due to lack of jurisdic- 
tion based on venue. Under T.C.A. § 40-35- 
214(a), a written document was unnecessary. 
King v. Carlton, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 508 (Tenn. Crim. App. July 7, 
2011). 

Summary dismissal of petitioner’s, an in- 
mate’s, habeas corpus petition was appropriate 
because the inmate had again attacked his 
convictions based upon his allegation that he 
was impermissibly sentenced under the 1982 
Sentencing Act and the issue had been ad- 
dressed both on direct appeal and in one of his 
previous convictions. Therefore, under the law 
of the case doctrine, the appellate court was not 
permitted to consider issues that had been 
previously determined on appeal. Edwards v. 
State, — S.W.3d —, 2011 Tenn. Crim. App. 
LEXIS 611 (Tenn. Crim. App. Aug. 5, 2011), 
appeal denied, — S.W.3d —, 2011 Tenn. LEXIS 
1180 (Tenn. Dec. 14, 2011). 

Inmate’s habeas petition was properly sum- 
marily dismissed as the inmate pled guilty to 
aggravated kidnapping and his habeas petition 
was filed in 2010, after the effective date of the 
amendment to T.C.A. § 29-21-101, which lim- 
ited the right to habeas relief where a peti- 
tioner pled guilty and his sentence included a 
release eligibility percentage where the peti- 
tioner was not entitled to any early release; 
§ 29-21-101 disentitled the inmate to habeas 
corpus relief. Brewer v. State, — S.W.3d —, 
2011 Tenn. Crim. App. LEXIS 837 (Tenn. Crim. 
App. Nov. 15, 2011), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 182 (Tenn. Mar. 7, 2012). 

Habeas court properly dismissed an inmate’s 
petition for relief because the inmate alleged in 
his petition that it was his “second” application 
for habeas corpus relief on a certain issue but 
the inmate failed to attach copies of the prior 
petition as required by T.C.A. § 29-21- 
107(b)(4), and the petition was not verified 
under oath by affidavit. Settle v. Osborne, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 63 
(Tenn. Crim. App. Feb. 3, 2012), review or 
rehearing denied, — S.W.3d —, 2012 Tenn. 
LEXIS 275 (Tenn. Apr. 11, 2012). 

Summary dismissal of an inmate’s pro se 
T.C.A. § 29-21-109 petition for a writ of habeas 
corpus against a warden was proper because, 
while the inmate attempted to couch his argu- 
ments in new terms, the appellate court had 
previously determined the issues presented; 
the issues were previously determined on direct 
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appeal. Johnson v. Bell, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 130 (Tenn. Crim. App. 
Feb. 27, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 442 (Tenn. June 20, 2012). 

Summary dismissal of an inmate’s habeas 
corpus petition against a warden was proper 
because the indictment provided the inmate 
proper notice of the offense charged, and for 
which he was ultimately convicted, first degree 
felony murder; the indictment’s failure to list 
the mens rea of “intentionally” and “knowingly” 
did not make it fatally defective. Erroneous 
jury instructions did not meet the requirements 
for habeas corpus relief and the judgment was 
not facially invalid or void. Montgomery v. Bell, 
—§.W.3d —, 2012 Tenn. Crim. App. LEXIS 162 
(Tenn. Crim. App. Mar. 8, 2012). 

Summary dismissal of a habeas corpus peti- 
tion was proper because the inmate’s convic- 
tions for driving under the influence and aggra- 
vated assault did not involve’ second 
prosecutions or multiple punishments for the 
same offense; thus, they did not violate consti- 
tutional double jeopardy protections. Scott v. 
Osborne, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. Apr. 30, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
570 (Tenn. Aug. 17, 2012). 

Summary dismissal of a habeas corpus peti- 
tion was proper because, although the inmate 
claimed that the aggravated assault conviction 
was void because he did not execute a written 
waiver to plead nolo contendere to aggravated 
assault instead of the indicted charge of at- 
tempted murder, his agreement to plead guilty 
was, in effect, his consent to an amendment to 
the indictment under Tenn. R. Crim. P. 7(b); 
thus, the trial court retained jurisdiction to 
enter judgment on the amended charge, Fur- 
ther, such allegations would merely have ren- 
dered the judgment voidable, not void. Scott v. 
Osborne, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 265 (Tenn. Crim. App. Apr. 30, 2012), 
appeal denied, — S.W.3d —, 2012 Tenn. LEXIS 
570 (Tenn. Aug. 17, 2012). 

Habeas court properly dismissed petitioner’s 
application for writ of habeas corpus because 
the indictment charging petitioner with felony 
murder was valid since it referenced the stat- 
ute defining felony murder, T.C.A. § 39-13-202, 
and described the offense, which provided no- 
tice to petitioner of the charged offense; because 
the indictment set forth the specific underlying 
felony supporting the felony murder charge, 
the requisite mental state was obtainable by 
reviewing the robbery statute, T.C.A. § 39-13- 
401, providing adequate notice to petitioner of 
the charge against him. Cooper v. Carlton, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 267 
(Tenn. Crim. App. Apr. 30, 2012), appeal denied, 
— §.W.3d —, 2012 Tenn. LEXIS 560 (Tenn. 
Aug. 20, 2012), cert. denied, Cooper v. Sexton, 
185 L. Ed. 2d 203, 133 S. Ct. 1260, 568 U.S. 
1171, 2013.U.S. LEXIS 1298 (U.S. 2018). 
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Dismissal of an inmate’s petition for writ of 
habeas corpus against the State was proper 
under T.C.A. § 29-21-107 because, with regard 
to his pretrial jail credit issue, the inmate failed 
to demonstrate that his sentence was void or 
that the confinement was illegal; further, with 
regard to his argument that the judgment en- 
tered was incorrect, the inmate also failed to 
demonstrate that his sentence was void or that 
the confinement was illegal. Stafford v. State, 
— §.W.3d —, 2012 Tenn. Crim. App. LEXIS 641 
(Tenn. Crim. App. Aug. 22, 2012). 

Upon exclusion of TOMIS reports, petitioner 
inmate failed to provide sufficient proof that 
clearly indicated a void or illegal sentence due 
to the alleged failure to properly provide him 
with pretrial jail credit pursuant to T-.C.A. 
§ 40-23-101(c); accordingly, summary dis- 
missal of the inmate’s habeas corpus petition 
was proper under T.C.A. § 29-21-109. Borum vy. 
Stewart, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 708 (Tenn. Crim. App. Sept. 6, 2012). 

Inmate’s habeas petition was properly sum- 
marily dismissed due to procedural defects 
where: (1) the petition was not the inmate’s 
first habeas petition; (2) the inmate claimed 
that the petition was the first habeas petition 
advancing the arguments raised; (3) the inmate 
did not comply with T.C.A. § 29-21-107(a)(4); 
and (4) the inmate did not meet his burden to 
show that the judgment was void or that the 
sentence had expired under T.C.A. § 29-21- 
109. Leach v. Barbee, — $.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 716 (Tenn. Crim. App. Sept. 
11, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 188 (Tenn. Feb. 12, 2018). 

Denial of an inmate’s habeas corpus petition 
pursuant to T.C.A. § 29-21-109 was proper 
because the trial court exercised its authority 
to correct clerical mistakes regarding the order 
of consecutive sentences, and the order in 
which the sentences were imposed by virtue of 
the judgments and corrected judgments was 
not illegal; the judgments reflected that the 
inmate’s two-year sentence had expired but 
that the eight-year sentence had not expired. 
Because the judgments did not reflect that the 
eight-year sentence had expired, habeas relief 
was not available. Fisher v. Lester, — S.W.3d 
—, 2012 Tenn. Crim. App. LEXIS 804 (Tenn. 
Crim. App. Sept. 28, 2012), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 182 (Tenn. Feb. 
19, 2013). 

Habeas court properly dismissed an inmate’s 
petition without an evidentiary hearing; be- 
cause his liberty was restrained as a result of 
2001 judgments of conviction and not a 1990 
conviction for armed robbery, his challenge to 
the robbery conviction could not be redressed 
via a writ of habeas corpus. Turner v. West- 
brooks, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 863 (Tenn. Crim. App. Oct. 24, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
222 (Tenn. Feb. 26, 2013). 
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Habeas court properly dismissed an inmate’s 
petition without an evidentiary hearing, as 
none of his claims of error rose to the level of 
rendering any of the indictments so defective as 
to have deprived the trial court of jurisdiction. 
Turner v. Westbrooks, — $.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 863 (Tenn. Crim. App. Oct. 
24, 2012), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 222 (Tenn. Feb. 26, 2013). 

Order dismissing an inmate’s second petition 
for writ of habeas corpus against the State 
pursuant to T.C.A. § 29-21-109 was proper 
because the inmate failed to establish that his 
judgment was void or illegal; the inmate’s claim 
that his indictments were somehow fatally 
flawed was not accompanied by explanation or 
support, other than the inclusion of documents 
from his initial habeas corpus petition, the 
inmate’s blanket complaints, without more, did 
not establish that his judgment was void or 
illegal, and a review of the indictments indi- 
cated that they met constitutional require- 
ments. The inmate’s additional allegations of 
ineffective assistance of counsel and illegal ar- 
rest were previously determined by the appel- 
late court. Clark v. State, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 1020 (Tenn. Crim. 
App. Dec. 12, 2012). 

Court properly summarily dismissed the ha- 
beas corpus petition under T.C.A. § 29-21-109; 
petitioner inmate was not entitled to habeas 
corpus relief under Tenn. Const. art. I, § 15 
because the inmate violated the procedural 
requirements of T.C.A. § 29-21-107 by failing 
to file a complete copy of the petition for habeas 
corpus relief or the judgments from which he 
was appealing. Beene v. State, — S.W.3d —, 
2013 Tenn. Crim. App. LEXIS 208 (Tenn. Crim. 
App. Mar. 8, 2013), appeal denied, Been v. 
State, — S.W.3d —, 2013 Tenn. LEXIS 550 
(Tenn. June 19, 2013). 

Where petitioner was convicted of second 
degree murder and sentenced to thirty-two 
years as a Range II multiple offender, he was 
not entitled to habeas relief based on the trial 
court’s imposition of enhancement factors and a 
100% release eligibility; because a Blakely vio- 
lation rendered a judgment merely voidable as 
opposed to void, it was not subject to attack 
through a writ for habeas corpus. The trial 
court did not err by summarily dismissing his 
petition under T.C.A. § 29-21-109. Coleman v. 
State, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 216 (Tenn. Crim. App. Mar. 11, 2013). 

Habeas court did not err in summarily dis- 
missing petitioner’s application for a writ of 
habeas corpus because petitioner did not estab- 
lished a void judgment; second degree murder 
was a lesser-included offense of first degree 
murder and was thus encompassed by the in- 
_dictment. Soimis v. State, — S.W.3d —, 2015 
Tenn. Crim. App. LEXIS 297 (Tenn. Crim. App. 
Apr. 24, 2015). 
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Habeas court did not err in summarily dis- 


‘missing petitioner’s application for a writ of 


habeas corpus because petitioner failed to com- 
ply with the mandatory requirements for initi- 
ating a valid petition for writ of habeas corpus 
relief; petitioner filed the writ in Putnam 
County, Tennessee but he was incarcerated in 
Lauderdale County, Tennessee. Soimis v. State, 
— S.W.3d —, 2015 Tenn. Crim. App. LEXIS 297 
(Tenn. Crim. App. Apr. 24, 2015). 

Habeas court did not err in summarily dis- 
missing petitioner’s application for a writ of 
habeas corpus because petitioner failed to com- 
ply with the mandatory requirements for initi- 
ating a valid petition for writ of habeas corpus 
relief; petitioner failed to have his petition 
verified by affidavit or notarized. Soimis v. 
State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 297 (Tenn. Crim. App. Apr. 24, 2015). 

Summary denial of a petition for habeas 
corpus relief was appropriate because the peti- 
tioner failed to state cognizable habeas corpus 
claims based upon the judgment forms not 
reflecting a release eligibility date or percent- 
age of the sentences, the judgments being void 
related to the plea agreement, the petitioner’s 
classification as an especially aggravated of- 
fender, the State of Tennessee’s failure to file 
the proper enhancement notice, and the judg- 
ments being void on double jeopardy grounds. 
Glenn v. Jones, — S.W.3d —, 2015 Tenn. Crim. 
App. LEXIS 505 (Tenn. Crim. App. June 29, 
2015). 

Trial court did not err in summarily dismiss- 
ing petitioner’s application for writ of habeas 
corpus because nothing in the record indicated 
that petitioner’s convictions or sentence was 
void; the repeat violent offender statute does 
not violate constitutional provisions against 
cruel and unusual punishment. Sandridge v. 
Parris, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 843 (Tenn. Crim. App. Oct. 15, 2015). 

Summary dismissal of defendant’s pro se 
writ for habeas corpus relief was appropriate 
because defendant did not present an issue that 
was appropriate for habeas corpus relief as 
defendant did not allege that the judgment of 
conviction was void on its face or that defen- 
dant was serving an expired sentence. Howard 
v. State, — S.W.3d —, 2015 Tenn. Crim. App. 
LEXIS 968 (Tenn. Crim. App. Dec. 4, 2015), 
review or rehearing denied, — S.W.3d —, 2016 
Tenn. LEXIS 217 (Tenn. Mar. 23, 2016). 

Habeas corpus court was entitled to summar- 
ily dismiss defendant’s petition without a hear- 
ing because defendant’s argument that defen- 
dant’s conviction for simple possession was void 
in that the trial court unlawfully relied on 
convictions from other states to enhance the 
sentence, was not cognizable as defendant 
raised a sufficiency argument regarding the 
increase in classification for defendant’s convic- 
tion. Graham v. Perry, — S.W.3d —, 2016 Tenn. 
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Crim. App. LEXIS 867 (Tenn. Crim. App. Nov. 
16, 2016). 

Circuit court did not err by summarily deny- 
ing petitioner habeas corpus relief because pe- 
titioner’s claims that he received ineffective 
assistance of counsel and that the trial court 
violated his right to a fair trial did not consti- 
tute cognizable claims for habeas corpus relief; 
petitioner filed his petition for post-conviction 
relief, and the denial of relief was affirmed on 
appeal. Thomas v. Perry, — S.W.3d —, 2017 
Tenn. Crim. App. LEXIS 59 (Tenn. Crim. App. 
Jan. 27, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 254 (Tenn. Apr. 13, 2017). 

Criminal court properly dismissed petition- 
er’s application for a writ of habeas corpus 
because petitioner failed to raise a cognizable 
claim; a trial court’s failure to award pretrial 
jail credits does not render the sentence illegal. 
McFarland v. State, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 769 (Tenn. Crim. App. Aug. 
25.2017): 

Habeas court did not err in summarily dis- 
missing a petition for a writ of habeas corpus 
because the clerical error on the verdict form 
did not void the conviction or strip the trial 
court of jurisdiction; even with the clerical 
error, the verdict form clearly showed that 
petitioner had a jury trial and that the offense 
for which he was convicted was aggravated 
rape. Smith v. Parris, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 991 (Tenn. Crim. App. Nov. 
30, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 197 (Tenn. Mar. 15, 2018). 

Habeas court did not err in summarily dis- 
missing a petition for a writ of habeas corpus 
because petitioner’s claim that the habeas cor- 
pus court erred in holding that the district 
attorney general was not required to sign each 
count of the indictment was barred by the law 
of the case doctrine; the facts supporting the 
claim were substantially the same as the facts 
that the court of criminal appeals addressed in 
a prior appeal, and that prior ruling was bind- 
ing. Smith v. Parris, — S.W.3d —, 2017 Tenn. 
Crim. App. LEXIS 991 (Tenn. Crim. App. Nov. 
30, 2017), appeal denied, — S.W.3d —, 2018 
Tenn. LEXIS 197 (Tenn. Mar. 15, 2018). 

Habeas corpus court did not err in summarily 
dismissing petitioner’s application for relief be- 
cause petitioner’s claim that cocaine was ob- 
tained through an illegal Terry stop in violation 
of his Fourth Amendment rights did not entitle 
him to habeas corpus relief. Young v. State, — 
S.W.3d —, 2018 Tenn. Crim. App. LEXIS 35 
(Tenn. Crim. App. Jan. 17, 2018). 

Habeas corpus court did not err in summarily 
dismissing petitioner’s application for relief be- 
cause petitioner’s judgment and plea agree- 
ment were facially valid, and thus, he did not 
establish that his judgment was void or that his 
sentence had expired; petitioner’s claim of inef- 
fective assistance of counsel was not a cogni- 
zable claim for habeas corpus relief. Young v. 
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State, — S.W.3d —, 2018 Tenn. Crim. App. 
LEXIS 35 (Tenn. Crim. App. Jan. 17, 2018). 

Habeas corpus court did not err in summarily 
dismissing petitioner’s application for relief be- 
cause petitioner’s claim that his guilty plea was 
unknowing and involuntary due to coercion 
would render the judgment voidable rather 
than void and did not present a cognizable 
claim for relief. Young v. State, — S.W.3d —, 
2018 Tenn. Crim. App. LEXIS 35 (Tenn. Crim. 
App. Jan. 17, 2018). 

Petition for habeas corpus relief could have 
and probably should have been dismissed for 
failing to comply with the procedural require- 
ments because petitioner provided no reason 
for filing in Davidson County, much less a 
sufficient one; petitioner was convicted in 
Shelby County and had at all relevant times 
been incarcerated in Lake County. Thomas v. 
State, — S.W.3d —, 2019 Tenn. Crim. App. 
LEXIS 448 (Tenn. Crim. App. July 26, 2019). 


3. Writ Denied. 

Habeas corpus court properly dismissed the 
petition for relief under T.C.A. § 29-21-109 
(2000) because, even if even if Blakely could 
have been applied retroactively, it would have 
rendered the judgment merely voidable, and 
not void. There was no basis upon which to 
presume that the trial court lacked jurisdiction 
to impose the sentence. Sawyer v. State, — 
S.W.3d —, 2012 Tenn. Crim. App. LEXIS 7438 
(Tenn. Crim. App. Sept. 18, 2012). 

Denial of habeas corpus petition against a 
warden was proper because the indictment 
satisfied the overriding purpose of providing 
notice to the inmate that he was charged with 
especially aggravated robbery; although the 
indictment cited T.C.A. § 39-14-403, aggra- 
vated burglary, the text of the indictment pro- 
vided the definition of especially aggravated 
robbery, T.C.A. § 39-13-4038, putting inmate on 
notice of the charged offense. The error was 
clerical and did not render the judgment void. 
Beasley v. Steward, — S.W.3d —, 2012 Tenn. 
Crim. App. LEXIS 781 (Tenn. Crim. App. Sept. 
2772012). 


Trial court properly denied the petition for a | 
writ of habeas corpus under T.C.A. § 29-21- | 


109; petitioner was not entitled to pretrial jail | 


credit under T.C.A. § 40-23-101(c) because his 
pretrial confinement was not due to the charges 
from which his conviction arose. Arnold v. Lin- 
damood, — S.W.3d —, 2013 Tenn. Crim. App. 
LEXIS 22 (Tenn. Crim. App. Jan. 10, 2018). 
Criminal court did not err in summarily 
dismissing the inmate’s motion as it related to 


a claim for writ of habeas corpus, as the allega- | 


tion that the guilty plea was not knowing and 
voluntary would only render the judgment 
voidable, not void, and such a claim was not 
cognizable in a habeas proceeding. Driver v. 
State, — S.W.3d —, 2014 Tenn. Crim. App. 
LEXIS 954 (Tenn. Crim. App. Oct. 14, 2014), 
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appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
160 (Tenn. Feb. 12, 2015). 

Habeas corpus court did not err by denying 
petitioner habeas corpus relief because his is- 
sues had been previously determined by the 
court of criminal appeals; the facts presented in 
the first two habeas corpus petitions and the 
present petition were the same, and petitioner’s 
issues were necessarily decided in those ap- 
peals. Thomas v. State, — S.W.3d —, 2019 
Tenn. Crim. App. LEXIS 448 (Tenn. Crim. App. 
July 26, 2019). 

Defendant was not entitled to habeas corpus 
relief because the agreed upon sentence did not 
exceed the maximum punishment authorized 
for second degree murder. Furthermore, the 
presentment in the case was not fatally defec- 
tive so as to deprive the trial court of jurisdic- 
tion. Fernandez v. State, — S.W.3d —, 2021 
Tenn. Crim. App. LEXIS 3 (Tenn. Crim. App. 
Jan. 6, 2021). 


4, Grounds for Refusal. 

Petitioner’s contention that the trial court 
improperly sentenced him as a Range III, ca- 
reer offender because the state failed to file a 
timely notice of enhanced punishment as re- 
quired by T.C.A. § 40-35-202(a) was not a cog- 
nizable claim for habeas corpus relief under 
T.C.A. § 29-21-109. The remedy for untimely 
notice was the option of a continuance for the 
defense, Tenn. R. Crim. P. 12.3(a), not preclu- 
sion of the state from seeking enhanced pun- 
ishment. Ross v. Steward, — S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 24 (Tenn. Crim. App. 
Jan. 12, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 385 (Tenn. May 23, 2012). 

Inmate failed to state a cognizable claim for 
habeas relief where he argued that his convic- 
tion was void because the procedure used to 
implement the death penalty was unconstitu- 
tional, instead of showing that the trial court 
lacked jurisdiction to sentence him to death, 
which would have raised a jurisdictional defect 
in the original trial. Hall v. Bell, — S.W.3d —, 
2012 Tenn. Crim. App. LEXIS 184 (Tenn. Crim. 
App. Mar. 16, 2012), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 706 (Tenn. Sept. 21, 
2012), cert. denied, Hall v. Colson, 185 L. Ed. 2d 
B29, 133 S. Ct. 1813, 569 U.S. 928, 2018 U.S. 
LEXIS 3127 (U.S. 2013). 

Inmate failed to state a cognizable claim for 
habeas relief by arguing that his confinement 


29-21-121. Subpoena of witnesses. 


HABEAS CORPUS 


29-21-121 


before his pending execution violated double 
jeopardy principles as an allegation of double 
jeopardy did not render a conviction void, but 
merely voidable. Hall v. Bell, —S.W.3d —, 2012 
Tenn. Crim. App. LEXIS 184 (Tenn. Crim. App. 
Mar. 16, 2012), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 706 (Tenn. Sept. 21, 2012), 
cert. denied, Hall v. Colson, 185 L. Ed. 2d 829, 
133 S. Ct. 1813, 569 U.S. 928, 2013 U.S. LEXIS 
3127 (U.S. 20138). 

Despite petitioner’s failure to comply with 
the mandatory requirements for a habeas cor- 
pus petition, the habeas corpus court did not 
dismiss the petition for procedural noncompli- 
ance, but it’s order noted the difficulty peti- 
tioner had in filing his petition in the appropri- 
ate county and that the habeas corpus court 
was choosing to address the petition on the 
merits; therefore, the court of criminal appeals 
likewise addressed the merits of petitioner’s 
complaints. Young v. State, — S.W.3d —, 2018 
Tenn. Crim. App. LEXIS 35 (Tenn. Crim. App. 
Jan. 17, 2018). 


6. Remand for Evidentiary Hearing. 

Criminal case was remanded to the trial 
court for the purpose of appointing a habeas 
petitioner counsel and for conducting an evi- 
dentiary hearing to determine whether the lack 
of a mandatory community supervision for life 
provision was a material, bargained-for ele- 
ment of his plea because his conviction was 
illegal in that the judgment did not contain the 
mandatory community supervision for life pro- 
vision as required by T.C.A. § 39-13-522. Ben- 
son v. State, — S.W.3d —, 2011 Tenn. Crim. 
App. LEXIS 949 (Tenn. Crim. App. Dec. 22, 
2014); 


7. Adjudication on Merits. 

Despite an inmate’s failure to comply with 
the mandatory requirements for a habeas cor- 
pus petition, the habeas corpus court did not 
dismiss the petition for procedural noncompli- 
ance under T.C.A. § 29-21-107, and addressed 
the petition on the merits; thus, the appellate 
court chose to adjudicate the petition on its 
merits under T.C.A. § 29-21-109. Deleon v. 
State, — S.W.3d —, 2012 Tenn. Crim. App. 
LEXIS 841 (Tenn. Crim. App. Oct. 16, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
238 (Tenn. Mar. 5, 2013). 


NOTES TO DECISIONS 


1. Generally. 

Although inmate claimed that he was con- 
strained in his state postconviction proceedings 
by state trial court’s failure to provide funding 
and adequate time for preparation, T.C.A. 


§ 40-30-109 provided for discovery in postcon- 
viction proceedings, and pursuant to T.C.A. 
29-21-121(a) the inmate could have petitioned 
the state trial court to issue subpoenas; more- 
over, certain FBI records relating to inmate’s 


29-21-122 


conviction were subject to disclosure under the 
Freedom of Information Act, 5 U.S.C. § 552. 
Hodges v. Bell, 548 F. Supp. 2d 485, 2008 U.S. 
Dist. LEXIS 25780 (M.D. Tenn. Mar. 27, 2008), 
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aff'd, Hodges v. Colson, 711 F.3d 589, 2013 FED 
App. 75P, 2013 U.S. App. LEXIS 6050 (6th Cir. 
Mar. 26, 2013). 


29-21-122. Discharge of plaintiff or remand to custody. 


NOTES TO DECISIONS 


4. Time of Filing Petition. 

Trial court did not err by denying the petition 
for writ of habeas corpus challenging petition- 
er’s extradition from Tennessee to Mississippi 
where his appeal was moot, as he filed his 
petition long after he was extradited to Missis- 
sippi and was tried and convicted of the crimes 


for which he was extradited, at the time of the 
filing petitioner was no longer in the custody of 
Tennessee, and there was no available relief for 
the trial court to provide him. Logan v. State, — 
S.W.3d —, 2016 Tenn. Crim. App. LEXIS 144 
(Tenn. Crim. App. Feb. 23, 2016). 


CHAPTER 22 
HOSPITALS’ LIENS 


29-22-101. Lien created — Application — Priority. 


NOTES TO DECISIONS 


ANALYSIS 
0.5. In General. 
3. TennCare Payments. 
4. Insurance Payments. 
Sy Reasonableness. 
0.5. In General. 


If there is any ambiguity or uncertainty as to 
whether a hospital may bill a patient, or a third 
party, for the patient’s debt, courts cannot as- 
sume that the debt is foreclosed by law for 
purposes of the hospital lien. A patient’s debt to 
a hospital is extinguished for purposes of a 
hospital lien placed upon a settlement between 
a patient and an insurer covering a tortfeasor’s 
liability, if it ever is, only when the hospital is 
legally barred from ever billing the patient, 
either directly or indirectly (through a third 
party). West v. Shelby County Healthcare 
Corp., — S.W.3d —, 2013 Tenn. App. LEXIS 88 
(Tenn. Ct. App. Feb. 11, 2013), affd in part, 
rev'd in part, 459 S.W.3d 33, 2014 Tenn. LEXIS 
1033 (Tenn. Dec. 19, 2014). 

Based on the clear language of the Tennessee 
Hospital Lien Act, T.C.A. § 29-22-101 et seq., 
and the focus on the patient, the debt owed by 
the patient to the hospital is the foundation of 
the hospital’s lien right. West v. Shelby County 
Healthcare Corp., — S.W.3d —, 2013 Tenn. 
App. LEXIS 88 (Tenn. Ct. App. Feb. 11, 2013), 
affd in part, rev'd in part, 459 S.W.3d 33, 2014 
Tenn. LEXIS 1033 (Tenn. Dec. 19, 2014). 

Underlying debt to which a lien attaches is 
an obligation owed by the person receiving 


medical services from the hospital, and T.C.A. 
§ 29-22-107 does not give the hospital an inde- 


pendent cause of action against the third party _ 


tortfeasor. Instead, it authorizes the hospital to 


attach a lien for the reasonable and necessary _ 


charges for hospital care, treatment and main- 
tenance of injured persons and states that the 
lien shall be upon any and all causes of action 
accruing to the person to whom such care was 
furnished on account of injuries giving rise to 
such causes of action and which necessitated 
such hospital care; because the lien seeks to 
compensate the hospital for services provided 
to the patient, the use of the term “charges” 


presumably refers to the charges incurred and | 


made to the patient or his health insurer. West 
v. Shelby County Healthcare Corp., — S.W.3d 
—, 2013 Tenn. App. LEXIS 88 (Tenn. Ct. App. 
Feb. 11, 2013), affd in part, rev'd in part, 459 
S.W.3d 33, 2014 Tenn. LEXIS 10383 (Tenn. Dec. 
19, 2014). 

Wrongful death settlement proceeds were 
subject to a hospital lien because it had been 
held that T.C.A. § 20-5-106(a), exempting such 
proceeds from creditors’ claims, did not bar 
such attachment. Blackburn v. McGee, — 


S.W.3d —, 2014 Tenn. App. LEXIS 154 (Tenn. | 


Ct. App. Mar. 17, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 477 (Tenn. June 
20, 2014). 

Hospital was unable to use a hospital lien to 
recover from third-party tortfeasors the unad- 
justed costs of the medical services it provided 
to patients whose injuries were caused by a 
third party because, except for the unpaid co- 
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pays and deductibles, which were a patient’s 
responsibility, neither the Tennessee Hospital 
Lien Act, T.C.A. §§ 29-22-101 to 29-22-107, nor 
the hospital’s contracts with patients’ insur- 
ance companies authorized the hospital to 
maintain its lien after the insurance companies 
paid an adjusted bill. West v. Shelby County 
Healthcare Corp., 459 S.W.3d 33, 2014 Tenn. 
LEXIS 1033 (Tenn. Dec. 19, 2014). 

Neither hospitals nor the filing of hospital 
liens are listed under the exemptions to the 
Tennessee Consumer Protection Act (TCPA); 
therefore, the TCPA may apply, assuming the 
act or practice in question falls within the scope 
of its application, as the TCPA’s broad provi- 
sions are supplementary to other remedies oth- 
erwise provided by law and nothing in the 
language of the Hospital Lien Act prohibits the 
TCPA’s application. The Hospital Lien Act did 
not prohibit plaintiff from bringing a claim 
under the TCPA. Franks v. Sykes, — S.W.3d —, 
2018 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
Nov. 28, 2018), rev'd, 600 S.W.3d 908, 2019 
Tenn. LEXIS 582 (Tenn. May 1, 2020). 


3. TennCare Payments. 

Merely because TennCare is the “payor of 
last resort” does not, ipso facto, mean that a 
hospital gains a right to pursue subrogation on 
behalf of Medicaid. Therefore, a hospital was 
not entitled to a lien against a patient because 
the patient’s debt was extinguished by the 
hospital’s acceptance of TennCare. West v. 
Shelby County Healthcare Corp., — S.W.3d —, 
2013 Tenn. App. LEXIS 88 (Tenn. Ct. App. Feb. 
11, 2013), affd in part, rev’d in part, 459 S.W.3d 
33, 2014 Tenn. LEXIS 1033 (Tenn. Dec. 19, 
2014). 

Once a hospital accepts payment from Tenn- 
Care at the rate prescribed in the hospital 
services agreement, the hospital has received 


the benefit of its bargain-a price certain pay- | 


ment; as a third-party beneficiary of the agree- 
ment between the provider and the govern- 
ment, the patient’s debt is extinguished by 
payment of the agreed-upon amount and the 
hospital may not hold its lien open pending 
possible larger payment at some future date. 
The hospital has the choice of accepting sure 
payment, or foregoing that payment in favor of 
the possibility of a larger payment later, but it 
cannot do both; therefore, a hospital was un- 
able to obtain a lien where it had already 
accepted payment from TennCare since the 
patient’s debt was extinguished, and federal 
law controlled over Tenn. Comp. R. & Regs. 
1200-13-01-.04(17), (18) to the extent that it 
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29-22-101 


allowed the hospital to balance bill or substi- 
tute bill. West v. Shelby County Healthcare 
Corp., — S.W.3d —, 2013 Tenn. App. LEXIS 88 
(Tenn. Ct. App. Feb. 11, 2013), affd in part, 
rev'd in part, 459 S.W.3d 33, 2014 Tenn. LEXIS 
1033 (Tenn. Dec. 19, 2014). 


4. Insurance Payments. 

Patient, as a third-party beneficiary of a 
services contracts, is entitled to the benefit of 
the adjusted rates if the hospital chooses to 
accept the insurance payment; in accepting 
such payment, the hospital has agreed to extin- 
guish the patient’s debt. Therefore, a hospital 
was not able to obtain a lien against patients in 
car accident cases where insurance payments 
had been accepted. West v. Shelby County 
Healthcare Corp., — S.W.3d —, 2013 Tenn. 
App. LEXIS 88 (Tenn. Ct. App. Feb. 11, 2013), 
aff'd in part, rev'd in part, 459 S.W.3d 33, 2014 
Tenn. LEXIS 1033 (Tenn. Dec. 19, 2014). 


5. Reasonableness. 

Court rejects any assertion that the Tennes- 
see Supreme Court meant for its holding in 
West v. Shelby County Healthcare Corporation, 
standing alone, to control all determinations of 
reasonableness with regard to medical ex- 
penses under Tennessee law. Dedmon v. Steel- 
man, — 8.W.3d —, 2016 Tenn. App. LEXIS 386 
(Tenn. Ct. App. June 2, 2016), affd in part, rev'd 
in part, 535 S.W.3d 431, 2017 Tenn. LEXIS 720 
(Tenn. Nov. 17, 2017). 

Plaintiff may present the testimony of a 
physician who testifies that the amount of 
medical expenses billed or charged to a plaintiff 
was reasonable, which plaintiffs did in this 
case, and as the expert’s testimony was admis- 
sible, its exclusion was improper; however, de- 
fendants were permitted to offer proof contra- 
dicting the reasonableness of the medical 
expenses, and if the Tennessee Supreme Court 
intended to extend case law to personal injury 
litigation, it could do so, but the law had to be 
applied as it currently stood. Dedmon v. Steel- 
man, — 8.W.3d —, 2016 Tenn. App. LEXIS 386 
(Tenn. Ct. App. June 2, 2016), affd in part, rev'd 
in part, 535 S.W.3d 431, 2017 Tenn. LEXIS 720 
(Tenn. Nov. 17, 2017). 

Definition of “reasonable charges” under the 
Hospital Lien Act, T.C.A. §§ 29-22-101 to 29- 
22-107, set forth in West v. Shelby County 
Healthcare Corp. does not apply directly to 
determinations of reasonable medical expenses 
in personal injury cases; the West definition of 
“reasonable charges” is limited in application to 
interpretation of the Hospital Lien Act. Ded- 
mon v. Steelman, 535 $.W.3d 431, 2017 Tenn. 
LEXIS 720 (Tenn. Nov. 17, 2017). 


29-22-102 
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29-22-102. Perfecting lien — Filing and notice — Contesting — Effect 
of settlement or payment. 


NOTES TO DECISIONS 


ANALYSIS 


0.5. In General. 
uv Actual Knowledge. 
2 Exclusive Remedy. 


0.5. In General. 

Underlying debt to which a lien attaches is 
an obligation owed by the person receiving 
medical services from the hospital, and T.C.A. 
§ 29-22-107 does not give the hospital an inde- 
pendent cause of action against the third party 
tortfeasor. Instead, it authorizes the hospital to 
attach a lien for the reasonable and necessary 
charges for hospital care, treatment and main- 
tenance of injured persons and states that the 
lien shall be upon any and all causes of action 
accruing to the person to whom such care was 
furnished on account of injuries giving rise to 
such causes of action and which necessitated 
such hospital care; because the lien seeks to 
compensate the hospital for services provided 
to the patient, the use of the term “charges” 
presumably refers to the charges incurred and 
made to the patient or his health insurer. West 
v. Shelby County Healthcare Corp., — S.W.3d 
—, 2013 Tenn. App. LEXIS 88 (Tenn. Ct. App. 
Feb. 11, 2013), affd in part, rev’d in part, 459 
S.W.3d 33, 2014 Tenn. LEXIS 1033 (Tenn. Dec. 
19, 2014). 

Wrongful death settlement proceeds were 
subject to a hospital lien because it had been 
held that T.C.A. § 20-5-106(a), exempting such 
proceeds from creditors’ claims, did not bar 
such attachment. Blackburn v. McGee, — 
S.W.3d —, 2014 Tenn. App. LEXIS 154 (Tenn. 
Ct. App. Mar. 17, 2014), appeal denied, — 


S.W.3d —, 2014 Tenn. LEXIS 477 (Tenn. June 
20, 2014). 


1. Actual Knowledge. 

Hospital’s notice of lien was enforceable be- 
cause (1) the hospital met T.C.A. § 29-22- 
102(a) when the notice stated: “The person(s), 
firm(s), or corporation(s) claimed by the patient 
or his/her representative to be liable for dam- 
ages from the illness or injuries by the hospital 
are: -Unknown at this time-,” and (2) the hos- 
pital met T.C.A. 29-22-102(b) s “reasonable 
diligence” requirement when the hospital sent 
the notice to the address in the patient record, 
since the hospital did not have to search the 
clerk’s record and nothing showed the hospi- 
tal’s actual knowledge of the correct address. 
Blackburn v. McGee, — S.W.3d —, 2014 Tenn. 
App. LEXIS 154 (Tenn. Ct. App. Mar. 17, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
477 (Tenn. June 20, 2014). 


2. Exclusive Remedy. 

Treatment of plaintiffs injuries from a motor 
vehicle accident epitomized a doctor’s practice 
of the profession, and because the hospital lien 
was a collection activity and the underlying 
transaction was not covered by the Tennessee 
Collection Protection Act, the filing of the hos- 
pital len was not a consumer transaction. 
While the definition of consumer transactions 
is broad, it did not extend to the present case, 
and thus the Hospital Lien Act was not an 
exclusive remedy. Franks v. Sykes, — S.W.3d 
—, 2018 Tenn. App. LEXIS 685 (Tenn. Ct. App. 
Nov. 28, 2018), rev'd, 600 S.W.3d 908, 2019 
Tenn. LEXIS 582 (Tenn. May 1, 2020). 


29-22-104. Impairment of lien — Damages. 


NOTES TO DECISIONS 


2. Impairment of Lien. 

District court improperly construed a hospi- 
tal’s action for impairment of its hen as a claim 
to enforce a hospital lien; remand was war- 
ranted because issues remained unaddressed, 
including whether the lien attached to wrong- 


ful death settlement proceeds and whether Ten- 
nessee’s or Arkansas’s medical lien law applied. 
Shelby County Health Care Corp. v. Southern 
Farm Bureau Cas. Ins. Co., — F.8d —, 2015 
U.S. App. LEXIS 14262 (8th Cir. Aug. 14, 2015). 
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29-22-107. Limitations on hospital. 


INJUNCTIONS 


29-23-202 


NOTES TO DECISIONS 


1. In General. 

Underlying debt to which a lien attaches is 
an obligation owed by the person receiving 
medical services from the hospital, and T.C.A. 
§ 29-22-107 does not give the hospital an inde- 
pendent cause of action against the third party 
tortfeasor. Instead, it authorizes the hospital to 
attach a lien for the reasonable and necessary 
charges for hospital care, treatment and main- 
tenance of injured persons and states that the 
lien shall be upon any and all causes of action 
accruing to the person to whom such care was 


furnished on account of injuries giving rise to 
such causes of action and which necessitated 
such hospital care; because the lien seeks to 
compensate the hospital for services provided 
to the patient, the use of the term “charges” 
presumably refers to the charges incurred and 
made to the patient or his health insurer. West 
v. Shelby County Healthcare Corp., — S.W.3d 
—, 2013 Tenn. App. LEXIS 88 (Tenn. Ct. App. 
Feb. 11, 2013), affd in part, rev’d in part, 459 
S.W.3d 33, 2014 Tenn. LEXIS 1033 (Tenn. Dec. 
19, 2014). 


CHAPTER 23 
INJUNCTIONS 


PART 2 


INJUNCTION AGAINST SALE UNDER TRUST DEED OR 
MORTGAGE 


29-23-202. Contents of application for injunction. 


NOTES TO DECISIONS 


ANALYSIS 


2 Pleadings And Procedure. 
3. Injunction Denied. 


2. Pleadings And Procedure. 

Dismissal of a complaint by a borrower, who 
sought to enjoin several banks and a corpora- 
tion from pursuing any further judicial or non- 
judicial foreclosure action against the borrower, 
was appropriate because the complaint failed to 
allege either payment or fraud in connection 
with the execution of any agreement between 
the borrower and the banks and the corpora- 
tion. Crockett v. Mut. of Omaha, — S.W.3d —, 
2015 Tenn. App. LEXIS 630 (Tenn. Ct. App. 
July 30, 2015). 

Trial court properly dismissed the borrower’s 
petition to enjoin the foreclosure sale because 


she failed to “distinctly state” either payment of 
the debt or fraud vitiating the mortgage con- 
tract. Goodman v. Nationstar Mortg., LLC, — 
S.W.3d —, 2018 Tenn. App. LEXIS 331 (Tenn. 
Ct. App. June 18, 2018). 


3. Injunction Denied. 

Borrower failed to show that he was entitled 
to injunctive relief against the successor lender 
where its was uncontested that the borrower 
had defaulted on the note, and MERS was 
properly involved as an agent for the original 
lender in transferring the deed of trust to the 
successor lender. Ross v. Orion Fin. Grp., Inc., 
— §.W.3d —, 2019 Tenn. App. LEXIS 113 
(Tenn. Ct. App. Mar. 7, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 281 (Tenn. June 
20, 2019). 


29-24-103 
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CHAPTER 24 
LIBEL AND SLANDER 


29-24-103. Notice of action against periodical — Effect of retraction. 


Collateral References. 
Liability of Newspaper for Libel and Slander 
- 21st Century Cases. 22 A.L.R.6th 553. 


CHAPTER 25 
MANDAMUS 


29-25-101. Power to issue writ. 


NOTES TO DECISIONS 


ANALYSIS 


4. Issuance of Writ. 

5 —Discretion. 

8. Duties Enforceable. 

16. —Judicial Officers. 

19. —Milinisterial and Discretionary Duties. 


4. Issuance of Writ. 


5. —Discretion. 

Chancery court had jurisdiction to issue a 
writ of mandamus T.C.A. § 16-11-102 vests 
chancery courts with concurrent jurisdiction 
over all civil causes of action including petitions 
for writs of mandamus, this statute separately 
grants chancellors the power to issue writs of 
mandamus, and the language of T.C.A. § 5-1- 
107 that duties made incumbent by law upon 
the county may be enforced by mandamus from 
the circuit court is permissive rather than ex- 
clusionary. State ex rel. Aina-Labinjo v. Metro. 
Nashville Bd. of Pub. Educ., — S.W.3d —, 2013 
Tenn. App. LEXIS 377 (Tenn. Ct. App. June 6, 
2013). 


8. Duties Enforceable. 


16. —Judicial Officers. 

Requests for declaratory and mandamus re- 
lief were proper ways for plaintiffs to challenge 
the judge’s refusal, under the local rule, to 


release the requested recordings, but for either 
form of relief to be appropriate, the local rule 
had to conflict with the statute; the judge’s 
decision did not violate the statute and the 
claims were properly dismissed. Reguli v. Guf- 
fee, — S.W.3d —, 2016 Tenn. App. LEXIS 810 
(Tenn. Ct. App. Oct. 28, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 123 (Tenn. Feb. 
16,2017): 

When a judge acting in accordance with a 
local rule nevertheless acts in clear violation of 
a statute, a plaintiff with standing may seek a 
writ of mandamus from a superior court order- 
ing the lower court to comply with the statute. 
Reguli v. Guffee, — S.W.3d —, 2016 Tenn. App. 
LEXIS 810 (Tenn. Ct. App. Oct. 28, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
123 (Tenn. Feb. 16, 2017). 


19. —Ministerial and Discretionary Du- 
ties. 

Trial court did not err in refusing to issue a 
writ of mandamus requiring a sheriff to return 
the records of wrestling program participants 
seized during the search of the building on the 
grounds of a middle school where the club 
conducted their activities, as the club offered no 
proof that the sheriffs duty to return the re- 
cords was ministerial in nature. Rutherford 
Wrestling Club, Inc. v. Arnold, — 8.W.3d —, 
2015 Tenn. App. LEXIS 294 (Tenn. Ct. App. Apr. 
30, 2015), appeal denied, — S.W.3d —, 2015 
Tenn. LEXIS 647 (Tenn. Aug. 138, 2015). 


29-25-1003. Court to which writ returnable. 


NOTES TO DECISIONS 


3. Chancery Court Jurisdiction. 
Chancery court lacked subject matter juris- 

diction to adjudicate a petition for a writ of 

mandamus compelling the Tennessee Depart- 


ment of Human Services to change its 2011 
assessment score for a child care center where 
the office of the Department was statutorily 
designated to be at the capitol, which was in 
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another county, and under T.C.A. § 29-25-103, 
the writ was returnable in that county exclu- 
sively. The absence of any objection to the 
subsequent transfer was of no moment given 
the subject matter jurisdiction restrictions cre- 


29-25-107. Issues of fact. 
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ated by the localization of venue. Walker v. 
Tenn. Dep’t of Human Servs., — S.W.3d —, 
2021 Tenn. App. LEXIS 9 (Tenn. Ct. App. Jan. 
13): 20217 
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2. Petition as a Pleading. 

Chancery court erred in issuing a writ of 
mandamus compelling a board of education to 
hear an appeal of the termination of a non- 
teaching employee because there was no testi- 
mony or other evidence introduced as to what, 
if any, policy the board had developed with 
respect to the dismissal of employees as re- 


quired by the Education Improvement Act of 
1991; a declaratory judgment proceeding was 
the more appropriate procedure since the 
board’s answer denied salient allegation of the 
petition. State ex rel. Aina-Labinjo v. Metro. 
Nashville Bd. of Pub. Educ., — S.W.3d —, 2013 
Tenn. App. LEXIS 377 (Tenn. Ct. App. June 6, 
2013). 


CHAPTER 26 
HEALTH CARE LIABILITY 


Part 1. General Provisions 


Section 
29-26-101. Part definitions. 


29-26-102. Permissible defendants in health care liability action — Determining statute of 


limitations. 


29-26-103. Use of results of survey, inspection or investigation of health care provider conducted 
by state or federal department or agency. 
29-26-121. Claim for health care liability — Notice — Evidence of compliance — Limitations — 


Copies of medical records. 


PART 1 
GENERAL PROVISIONS 


29-26-101. Part definitions. 


(a) As used in this part, unless the context otherwise requires: 

(1) “Health care liability action” means any civil action, including claims 
against the state or a political subdivision thereof, alleging that a health care 
provider or providers have caused an injury related to the provision of, or 
failure to provide, health care services to a person, regardless of the theory 
of liability on which the action is based; 


(2) “Health care provider” means: 


(A) Ahealth care practitioner licensed, authorized, certified, registered, 
or regulated under any chapter of title 63 or title 68, including, but not 
limited to, medical resident physicians, interns, and fellows participating 
in a training program of one of the accredited medical schools or of one of 
such medical school’s affiliated teaching hospitals in Tennessee; 

(B) A nongovernmental health care facility licensed under title 68, 


chapter 11; 


29-26-101 REMEDIES AND SPECIAL PROCEEDINGS 160 


(C) A nongovernmental health facility licensed under the Mental 
Health, Developmental Disability, and Personal Support Services Licen- 
sure Law, compiled in title 33, chapter 2, part 4; 

(D) The employee of a health care provider involved in the provision of 
health care services, including, but not limited to, physicians, nurses, 
licensed practical nurses, advance practice nurses, physician assistants, 
nursing technicians, pharmacy technicians, orderlies, certified nursing 
assistants, technicians and those physicians and nurses employed by a 
governmental health facility; or 

(EK) A professional corporation or professional limited liability company 
established pursuant to title 48, a registered limited liability partnership 
rendering professional services under title 61 and which consists of one (1) 
or more health care practitioners licensed, authorized, certified, regis- 
tered, or regulated under any chapter of title 63 or title 68, or any legal 
entity that is not itself required to be licensed but which employs one or 
more health care practitioners licensed, authorized, certified, registered, 
or regulated under any chapter of title 63 or title 68; 

(3) “Licensee” means a health care provider licensed, authorized, certi- 
fied, registered, or regulated under title 33, 63, or 68 that is legally 
responsible for all health care services provided; 

(4) “Management company” means an individual or entity that contracts 
with, or receives a fee from, a licensee to provide any of the following services 
to or for a licensee: 

(A) Directly hiring or firing the administrator or other managing 
employees of the licensee; 

(B) Directly controlling or having control over the staffing levels at the 
licensee; 

(C) Directly controlling the budget and expenditures of the licensee; or 

(D) Directly implementing and enforcing the policies and procedures of 
the licensee; and 
(5) “Passive investor” means an individual or entity that has an owner- 

ship interest in a licensee but does not directly participate in the day-to-day 

decision making or operations of the licensee. 

(b) Health care services to persons includes care by health care providers, 
which includes care by physicians, nurses, licensed practical nurses, pharma- 
cists, pharmacy interns or pharmacy technicians under the supervision of a 
pharmacist, orderlies, certified nursing assistants, advance practice nurses, 
physician assistants, nursing technicians and other agents, employees and 
representatives of the provider, and also includes staffing, custodial or basic 
care, positioning, hydration and similar patient services. 

(c) Any such civil action or claim is subject to this part regardless of any 
other claims, causes of action, or theories of liability alleged in the complaint; 
provided, that no provision of this part shall apply to claims against the state 
to the extent that such provision is inconsistent with or conflicts with the 
Tennessee Claims Commission Act, compiled in title 9, chapter 8, part 3. 


History. Compiler’s Notes. 
Acts 2011, ch: 51028: 82015, ch: 254058e1, Acts 2015, ch. 254, § 4 provided that the act, 
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which added (a)(3)-(5), shall apply to causes of 
action arising on or after April 24, 2015. 


Amendments. 

The 2015 amendment added the definitions 
of “Licensee”, “Management company” and 
“Passive investor”. 


Effective Dates. 
Acts 2015, ch. 254, § 4. April 24, 2015. 


Law Reviews. 

Enough with the White Lie-ability: Decreas- 
ing Frivolous Health Care Liability Actions in 
Tennessee with Time and Transparency, 46 U. 
Mem. L. Rev. 503 (2015). 

HIPAA Violations on Social Media: Will HHS 
Continue to Ignore?, 45 U. Mem. L. Rev. 633 
(2015). 

Physician-Patient Confidentiality in Health 
Care Liability Actions: HIPAA’s Preemption of 
Ex Parte Interviews with Treating Physicians 
Through the Obstacle Test, 44 U. Mem. L. Rev. 
97 (2013). 
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The Standard of Care: The Road Not Taken- 


~ Using County Size to Determine the Standard 


of Care, 43 U. Mem. L. Rev. 767 (2018). 
Uncovering the Silent Victims of the Ameri- 
can Medical Liability System, 67 Vand. L. Rev. 
151 (2014). 
United States v. Caronia: How True Does 
“Truthful” Have to Be?, 67 Vand. L. Rev. En 
Banc 157 (2014). 


Attorney General Opinions. 

Doctors or pharmacists are not held harmless 
if a patient is addicted or becomes addicted to 
medication prescribed by a doctor or dispensed 
by a pharmacist. While doctors and pharma- 
cists may be sued for negligently prescribing or 
dispensing medication to a patient who is, or 
becomes, addicted to that medication, the ques- 
tion of actual liability would depend on the 
specific facts of each case. OAG 16-32, 2016 
Tenn. AG LEXIS 32 (8/23/2016). 


NOTES TO DECISIONS 


ANALYSIS 
0.5. Constitutionality. 
r Medical Malpractice Claim. 
2 Certificate of Good Faith. 
3. Applicability. 
4. Statute of Limitations. 
5. Patient. 
6. Construction with Products Liability Act. 
fi Vicarious Liability. 


0.5. Constitutionality. 

Circuit court properly upheld the constitu- 
tionality of the Health Care Liability Act and 
granted summary judgment to a doctor in a 
health care liability action by a patient and his 
wife (jointly, the patient) because, inter alia, 
there was no violation of the right to privacy 
since pursuing a health care liability action 
constituted a voluntary waiver, the patient 
failed to provide written notice of the suit 
within the limitations period and could not rely 
on the savings statute where the initial action 
was not filed within the applicable statute of 
limitations, and the disclosure of medical re- 
cords was based on the patient’s choice to sue 
the providers to whom the records would be 
given. Webb v. Magee, — S.W.3d —, 2019 Tenn. 
App. LEXIS 211 (Tenn. Ct. App. Apr. 30, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
411 (Tenn. Aug. 16, 2019). 


1. Medical Malpractice Claim. 

Trial court did not err by ruling that the 
gravamen of an estate’s complaint sounded in 
medical malpractice and in dismissing the com- 
plaint based upon the estate’s failure to comply 


with the requirements of the medical malprac- 
tice statute. The nuclear medicine technolo- 
gists, whose alleged negligence formed the ba- 
sis for the complaint, were called upon to make 
decision regarding how the decedent should be 
positioned and secured to the table for the scan, 
and they made such decision relying upon their 
training, expertise, and experience, which in- 
volved knowledge and judgment that would be 
outside the realm of that possessed by ordinary 
laypersons. Williams-Ali v. Mt. States Health 
Alliance, — S.W.3d —, 2013 Tenn. App. LEXIS 
47 (Tenn. Ct. App. Jan. 30, 2013), appeal de- 
nied, Williams-Ali v. Mt. States Health Alli- 
ance, — S.W.3d —, 2013 Tenn. LEXIS 513 
(Tenn. June 12, 2013). 

Wife’s loss of consortium claim was a “health 
care liability claim” subject to pre-suit notice 
requirements because the claim was a civil 
action against a health care provider under the 
Tennessee Health Care Liability Act arising 
from a physician’s alleged negligence and fail- 
ure to recognize injuries caused. Igou v. Vander- 
bilt Univ., — S.W.3d —, 2015 Tenn. App. LEXIS 
162 (Tenn. Ct. App. Mar. 27, 2015). 

Administratrix’s healthcare liability action 
against governmental entities was commenced 
timely because the 2011 amendments to the 
Health Care Liability Act (HCLA) extended the 
Governmental Tort Liability Act’s one-year 
statute of limitations by 120 days, and the 
administratrix complied with the HCLA’s pre- 
suit notice requirements. Banks v. Bordeaux 
Long Term Care, 465 S.W.3d 141, 2014 Tenn. 
App. LEXIS 786 (Tenn. Ct. App. Dec. 4, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
298 (Tenn. Apr. 10, 2015). 
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Trial court erred in denying defendants’ mo- 
tions to dismiss plaintiffs claim that defen- 
dants were negligent by failing to remove a 
sponge from plaintiff because plaintiffs claim 
should have been classified as a health care 
liability action as the health care liability stat- 
ute designated claims involving custodial or 
basic care as health care liability claims; expert 
testimony was required to establish the ele- 
ments of the claim; plaintiff did not comply 
with pre-suit notice provisions; plaintiff did not 
file the required certificate of good faith with 
his complaint; and failure to comply with the 
certificate of good faith requirement mandated 
dismissal with prejudice. Smith v. Testerman, 
— §.W.3d —, 2015 Tenn. App. LEXIS 110 
(Tenn. Ct. App. Mar. 10, 2015), appeal denied, 
— §.W.3d —, 2015 Tenn. LEXIS 516 (Tenn. 
June 15, 2015). 

Gravamen of the sister’s claims alleged a 
cause of action based on the negligent provision 
of adequate, and appropriate medical care, 
making this a Tennessee Health Care Liability 
Act action; while a jail’s duty to provide access 
to medical care is not a health care liability 
issue, the record showed that the sister’s 
brother did receive significant access to medical 
care during his incarceration. Estate of Bradley 
v. Hamilton County, — S.W.3d —, 2015 Tenn. 
App. LEXIS 669 (Tenn. Ct. App. Aug. 21, 2015). 

By providing that a health care liability 
claim under the Tennessee Health Care Liabil- 
ity Act includes a claim against the state or a 
political subdivision thereof reveals that the 
General Assembly intended the requirements 
and benefits of the Act to apply to claims 
brought under Tennessee Governmental Tort 
Liability Act against a county. Estate of Bradley 
v. Hamilton County, — S.W.3d —, 2015 Tenn. 
App. LEXIS 669 (Tenn. Ct. App. Aug. 21, 2015). 

To prevail on the sister’s claim of negligent 
infliction of emotional distress, she had to prove 
the element that the county was liable for the 
brother’s injuries, and thus, her alleged inju- 
ries arose from the provision of, or failure to 
provide, health care service; when the claim is 
based on the injurious conduct of individuals 
that is related to the provision of health care, 
the requirements of the Health Care Liability 
Act apply. Estate of Bradley v. Hamilton 
County, — S.W.3d —, 2015 Tenn. App. LEXIS 
669 (Tenn. Ct. App. Aug. 21, 2015). 

Plaintiffs’ allegations met the definition of a 
health care liability action, as they alleged that 
the social worker, who was considered a health 
care provider, was negligent in providing ser- 
vices to their child, and expert testimony would 
be required to prove the allegations; plaintiffs 
failed to provide pre-suit notice or file a certifi- 
cate of good faith, and dismissal with prejudice 
was warranted. Ellithorpe v. Weismark, 479 
S.W.3d 818, 2015 Tenn. LEXIS 827 (Tenn. Oct. 
8, 2015). 
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Complaint alleged that the hospital owed the 
patient a duty of care and was vicariously liable 
for its employees’ failure to properly support 
the patient as they attempted to transfer her 
from a stretcher to her automobile; the alleged 
conduct constituted a health care service in- 
volving the positioning of the patient, and thus 
the complaint alleged negligence and was sub- 
ject to the Tennessee Health Care Liability Act. 
Estate of Thibodeau v. St. Thomas Hosp., — 
S.W.3d —, 2015 Tenn. App. LEXIS 885 (Tenn. 
Ct. App. Oct. 29, 2015), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 166 (Tenn. Feb. 
17, 2016). 

Home medical-equipment provider’s respira- 
tory therapists were not covered by the Tennes- 
see Health Care Liability Act because patients 
did not visit the provider’s locations and the 
provider did not employ anyone who could 
provide medical services without oversight. 
Kelley v. Apria Healthcare, LLC, — F. Supp. 2d 
—, 2017 U.S. Dist. LEXIS 15136 (E.D. Tenn. 
Feb. 3, 2017). 

When a parent and the parent’s juvenile 
child alleged that an employee of a trauma- 
focused residential treatment facility where the 
child was residing pushed or pulled the child to 
the ground and stomped on the child’s foot 
during an altercation, the assault and battery 
claims by the parent and the child were not a 
health care liability action, but their negligent 
supervision and/or training claim against the 
facility was a health care liability action. C.D. v. 
Keystone Continuum, LLC, — S.W.3d —, 2018 
Tenn. App. LEXIS 20 (Tenn. Ct. App. Jan. 22, 
2018). 

Petition brought by a deceased former pa- 
tient’s children and the patient’s estate for a 
declaratory judgment against a doctor—alleg- 
ing that the doctor was to be compelled to 
arbitrate their claims—was barred by the stat- 
ute of limitations for a health care liability 
action because the case was actually a health 
care liability action in that the claims against 
the doctor concerned the doctor’s conduct and 
responsibilities as the patient’s primary physi- 
cian that required medical expertise and the 
rendition of medical treatment. Estate of Myers 
v. Questell, — S.W.3d —, 2018 Tenn. App. 
LEXIS 391 (Tenn. Ct. App. July 6, 2018), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 684 
(Tenn. Nov. 15, 2018). 

Claims Commissioner erred in denying the 
State’s motion to dismiss a surviving spouse’s 
wrongful death claim where the allegations 
involved the mental and physical capacities of 
the attacking patient and the decedent, the 
question of whether and how to restrain and/or 
supervise a potentially dangerous mental pa- 
tient involved knowledge and understanding of 
his diagnosis and medical history, as a result, 
the allegations involved health care services 
under T.C.A. § 29-26-101(b) and the wife’s ac- 
tion was a health care liability action under 
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T.C.A. § 29-26-101(a)(1), and thus, the good- 
faith certification requirements of T.C.A. § 29- 
26-122 applied. Since the wife had not complied 
with those requirements, her action should 
have been dismissed. Newman v. State, 586 
S.W.3d 921, 2019 Tenn. App. LEXIS 85 (Tenn. 
Ct. App. Feb. 15, 2019). 

Trial court did not err by determining that 
the patient’s action was a health care liability 
action, and therefore the trial court properly 
granted the medical facility’s motion to dismiss 
based on the patient’s failure to provide pre- 
suit notice under T.C.A. § 29-26-121(a)(1), be- 
cause the patient alleged that while he was at 
the facility he fell off an examination table and 
into a wall, and the provision of an examination 
table for an appointment with a doctor was a 
“health care service” as defined by § 29-26- 
101(b) as it fell under custodial or basic care, 
positioning and similar patient services. John- 
son v. Knoxville HMA Cardiology PPM, LLC, — 
S.W.3d —, 2020 Tenn. App. LEXIS 119 (Tenn. 
Ct. App. Mar. 24, 2020). 

Claims disputing the validity of medical re- 
cords would require a determination as to 
whether the disputed records were an accurate 
representation of the health care services re- 
ceived by a father’s children; as such, the docu- 
mentation of health care services clearly re- 
lated to the provision of health care services. 
Cathey v. Beyer, — S.W.3d —, 2020 Tenn. App. 
LEXIS 182 (Tenn. Ct. App. Apr. 24, 2020). 

Because a father’s claims related to and arose 
out of the provision of, or failure to provide, 
health care services to his children, his claims 
constituted a health care liability action; thus, 
the circuit court properly dismissed the father’s 
complaint against counselors for failure to com- 
ply with the pre-suit notice and certificate of 
good faith requirements of the Tennessee 
Health Care Liability Act. Cathey v. Beyer, — 
S.W.3d —, 2020 Tenn. App. LEXIS 182 (Tenn. 
Ct. App. Apr. 24, 2020). 


2. Certificate of Good Faith. 

While a plaintiff files a “civil warrant” in 
order to commence a civil action in general 
sessions court, T.C.A. § 16-15-716, the certifi- 
cate of good faith requirement under the Ten- 
nessee Medical Malpractice Act, T.C.A. § 29- 
26-122, applies to any medical malpractice 
action filed in any court of the State, not only 
those actions commenced by filing a “com- 
plaint” in circuit court. West v. AMISUB (SFH), 
Inc., — 8.W.3d —, 2013 Tenn. App. LEXIS 191 
(Tenn. Ct. App. Mar. 21, 2013). 

In an action regarding injury allegedly 
caused by an emergency medical technician 
(EMT) in the course of rendering medical aid, 
plaintiffs action was improperly dismissed 
with prejudice based on his failure to file a 
certificate of good faith as plaintiffs claims 
were subject to the common knowledge excep- 
tion because it would be within the common 
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knowledge of a layperson whether an EMT’s 
alleged negligent, reckless, or intentional strik- 
ing of plaintiffs face while he was strapped to a 
gurney would fall below the standard of care, 
and that act would not require expert proof to 
aid in the understanding of the issue; thus, 
plaintiffs claims should have been dismissed 
with prejudice based on that ground. Zink v. 
Rural/Metro of Tenn., L.P., 531 S.W.3d 698, 
2017 Tenn. App. LEXIS 276 (Tenn. Ct. App. 
May 2, 2017), appeal denied, Zink v. Rural/ 
Metro of Tenn., L.P., — S.W.3d —, 2017 Tenn. 
LEXIS 585 (Tenn. Sept. 20, 2017). 

Trial court did not err in dismissing an ex- 
ecutor’s claim against a hospital for failure to 
provide pre-suit notice and a certificate of good 
faith because the claim was a health care 
liability complaint under the Tennessee Health 
Care Liability Act; the executor alleged a hos- 
pital employee failed to monitor of a patient 
and his cup of hot coffee, and even if the coffee 
did not qualify as a “vehicle” of hydration, it fell 
within the general statutory definition of simi- 
lar patient services. Youngblood ex rel. Estate 
of Vaughn v. River Park Hosp., LLC, — S.W.3d 
—, 2017 Tenn. App. LEXIS 647 (Tenn. Ct. App. 
Sept. 28, 2017). 


3. Applicability. 

Although the trial court, in dismissing a 
complaint against a social worker for providing 
counseling to a child in violation of a court 
order, reasoned that the Tennessee Health Care 
Liability Act encompassed all claims involving 
the provision of health care services or treat- 
ment by a health care provider, this determina- 
tion must be nuanced, and nothing in the trial 
court’s written order or oral ruling indicated 
that it considered the standard outlined in 
Estate of French in dismissing the complaint. 
Rather, it appeared the trial court relied on the 
gravamen of the complaint standard rejected in 
Estate of French. Ellithorpe v. Weismark, — 
S.W.3d —, 2014 Tenn. App. LEXIS 709 (Tenn. 
Ct. App. Oct. 31, 2014), rev'd, 479 S.W.3d 818, 
2015 Tenn. LEXIS 827 (Tenn. Oct. 8, 2015). 

Tennessee Civil Justice Act of 2011, which 
amended the Tennessee Health Care Liability 
Act (THCLA), statutorily abrogated the deci- 
sion in Estate of French v. Stratford House, 333 
S.W.3d 546 (Tenn. 2011) and the nuanced ap- 
proach for distinguishing ordinary negligence 
and health care liability claims as outlined in 
that case, by providing that any such civil 
action or claim is subject to the THCLA regard- 
less of any other claims, causes of action, or 
theories of liability alleged in the complaint. 
Ellithorpe v. Weismark, 479 S.W.3d 818, 2015 
Tenn. LEXIS 827 (Tenn. Oct. 8, 2015). 

Patient’s ordinary negligence claim alleging 
a health care provider’s radiology technician 
provided the patient with a faulty stool in 
connection with taking an x-ray at the provid- 
er’s hospital was a “health care liability action” 
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to which the Tennessee Health Care Liability 
Act applied because (1) the technician was a 
“health care provider,” and the provision of the 
stool was a “health care service.” Osunde v. 
Delta Med. Ctr., 505 S.W.3d 875, 2016 Tenn. 
App. LEXIS 94 (Tenn. Ct. App. Feb. 10, 2016). 

Complaint and responsive pleadings alleged 
specific acts of negligence, namely the failure to 
order an MRI or other diagnostic test and a 
neurological or neurosurgical consult; these al- 
legations sound in medical malpractice, not 
breach of contract or ordinary negligence,.and 
were governed by the Tennessee Medical Mal- 
practice Act. Gilreath v. Chattanooga-Hamilton 
Cnty. Hosp. Auth., — S.W.3d —, 2016 Tenn. 
App. LEXIS 412 (Tenn. Ct. App. June 15, 2016). 

Trial court correctly determined that a wid- 
ower’s claims against a doctor and a hospital fit 
within the framework of medical malpractice, 
as opposed to negligence, because the claims 
pertained to examining the deceased for signs 
of internal bleeding and his subsequent treat- 
ment; analyzing each of the allegations would 
require specialized medical knowledge that a 
lay person would not ordinarily possess. Cright 
v. Overly, — S.W.3d —, 2016 Tenn. App. LEXIS 
770 (Tenn. Ct. App. Oct. 17, 2016), review 
denied and ordered not published, — S.W.3d —, 
2017 Tenn. LEXIS 146 (Tenn. Feb. 21, 2017). 

Plaintiff was required to comply with the 
Tennessee Health Care Liability Act’s proce- 
dural requirements in advancing a health care 
hability claim; because plaintiff failed to do so, 
the trial court properly dismissed the claim. 
Lacy v. Mitchell, 541 S.W.3d 55, 2016 Tenn. 
App. LEXIS 904 (Tenn. Ct. App. Nov. 30, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
131 (Tenn. Feb. 24, 2017). 

As it was not apparent from the face of the 
complaint that plaintiffs second claim was a 
health care liability action governed by the 
Tennessee Health Care Liability Act (THCLA), 
the second claim was not subject to dismissal 
based on plaintiffs failure to comply with the 
THCLA at this stage of the proceedings. Lacy v. 
Mitchell, 541 S.W.3d 55, 2016 Tenn. App. 
LEXIS 904 (Tenn. Ct. App. Nov. 30, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
131 (Tenn. Feb. 24, 2017). 

Hospital’s motion to dismiss was granted 
because plaintiffs failed to provide the re- 
quired, pre-suit, written notice for their health 
care liability action under Tennessee’s Health 
Care Liability Act as plaintiffs’ claims consti- 
tuted a health care liability action because 
their claims of abuse of process, false imprison- 
ment, intentional and negligent infliction of 
emotional distress, breach of the duty of care, 
conversion and assault were all related to the 
provision of health care services to the patient 
and were governed by the Act. Mullin v. Rolling 
Hills Hosp., — F. Supp. 2d —, 2017 U.S. Dist. 
LEXIS 106947 (M.D. Tenn. July 11, 2017). 
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Complete dismissal of a patient’s pro se com- 
plaint against health care providers for non- 
compliance with the procedural requirements 
of the Tennessee Health Care Liability Act 
erred, in part, because, while claims related to 
a physician’s electro-diagnostic testing and be- 
ing burned during a magnetic resonance imag- 
ing test were health care liability claims, alle- 
gations that the physician and a technician 
physically beat the patient were not. Lacy v. St. 
Thomas Hosp. West, — S.W.3d —, 2017 Tenn. 
App. LEXIS 288 (Tenn. Ct. App. May 4, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
520 (Tenn. Aug. 18, 2017). 

As here, any claim describing a doctor’s fail- 
ure to analyze a diagnostic test result and to 
properly document the result in a patient’s 
medical records clearly related to the provision 
of, or failure to provide, health care services, 
and thus the dismissal of the patient’s claim 
based on her failure to comply with the Health 
Care Liability Act’s procedural requirements 
under T.C.A. §§ 29-26-121(a)(1), 29-26-122(a) 
was proper. Lacy v. Meharry Gen. Hosp., — 
S.W.3d —, 2017 Tenn. App. LEXIS 816 (Tenn. 
Ct. App. Dec. 19, 2017). 

It could not be concluded that the doctor’s 
handshake related to the provision of, or failure 
to provide, health care services, as defined in 
T.C.A. § 29-26-101(b); one reasonable inference 
was that the patient extended her hand merely 
as a greeting, and the doctor shook the patient’s 
hand either with the same intent or to cause 
harm, and while further evidence might dem- 
onstrate otherwise, at this stage of the proceed- 
ings, the court could not find that the Health 
Care Liability Act applied to the patient’s hand- 
shake claim. Lacy v. Meharry Gen. Hosp., — 
S.W.3d —, 2017 Tenn. App. LEXIS 816 (Tenn. 
Ct. App. Dec. 19, 2017). 

When a patient sued medical providers, it 
was not error to dismiss the patient’s claims 
alleging the patient was misdiagnosed while 
receiving medical treatment, due to a failure to 
comply with the Tennessee Health Care Liabil- 
ity Act’s (THCLA) procedural requirements, 
because those claims were related to the provi- 
sion of health care services to which the 
THCLA’s procedural requirements applied. 
Lacy v. Vanderbilt Univ. Med. Ctr., — S.W.3d 
—, 2017 Tenn. App. LEXIS 827 (Tenn. Ct. App. 
May 4, 2017), appeal dismissed, — S.W.3d —, 
2018 Tenn. App. LEXIS 307 (Tenn. Ct. App. 
May 23, 2018), appeal dismissed, — S.W.3d —, 
2019 Tenn. App. LEXIS 164 (Tenn. Ct. App. Apr. 
1, 2019). 

When a patient sued medical providers, it 
was error to entirely dismiss the patient’s com- 
plaint due to the patient’s failure to comply 
with the procedural requirements of the Ten- 
nessee Health Care Liability Act (THCLA) be- 
cause claims alleging “beatings” by hospital 
staff were not related to the provision of health 
care services, as the patient’s position in a 
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hospital bed at the time of alleged injury did 
not alone determine whether the act causing 
the injury was related to the provision of health 
care services, so the THCLA’s procedural re- 
quirements did not apply to those claims. Lacy 
v. Vanderbilt Univ. Med. Ctr., — S.W.3d —, 
2017 Tenn. App. LEXIS 827 (Tenn. Ct. App. 
May 4, 2017), appeal dismissed, — 8.W.3d —, 
2018 Tenn. App. LEXIS 307 (Tenn. Ct. App. 
May 23, 2018), appeal dismissed, — S.W.3d —, 
2019 Tenn. App. LEXIS 164 (Tenn. Ct. App. Apr. 
1, 2019). 

Despite the broad definition of a health care 
liability action found in the Tennessee Health 
Care Liability Act, proper interpretation dic- 
tated that the county’s claim against a medical 
provider with whom it contracted to provide 
medical services for inmates be treated as a 
contractual indemnity claim, and thus, the trial 
court erred in dismissing the claim. Johnson v. 
Rutherford Cty., — S.W.3d —, 2018 Tenn. App. 
LEXIS 11 (Tenn. Crim. App. Jan. 11, 2018). 

Customer brought negligent hiring, reten- 
tion, and supervision claims against the salon, 
which were subject to the Tennessee Health 
Care Liability Act, and because the customer 
failed to file a certificate of good faith with her 
complaint, the trial court properly granted the 
salon summary judgment. Jackson v. Burrell, 
— §.W.3d —, 2019 Tenn. App. LEXIS 21 (Tenn. 
Ct. App. Jan. 16, 2019), rev’d, 602 S.W.3d 340, 
2020 Tenn. LEXIS 166 (Tenn. June 12, 2020). 

Customer’s claims of assault and battery, 
intentional or reckless infliction of emotional 
distress, and false imprisonment were clearly 
not related to the provision of, or the failure to 
provide, health care services and thus the cus- 
tomer’s intentional tort claims against the mas- 
sage therapist were not subject to the require- 
ments of the Tennessee Health Care Liability 
Act and a certificate of good faith was not 
necessary. Jackson v. Burrell, — S.W.3d —, 
2019 Tenn. App. LEXIS 21 (Tenn. Ct. App. Jan. 
16, 2019), rev'd, 602 S.W.3d 340, 2020 Tenn. 
LEXIS 166 (Tenn. June 12, 2020). 

Because patients’ complaint against pharma- 
cies stated a cause of action pursuant to the 
Tennessee Health Care Liability Act (THCLA), 
the provisions of that statute prevailed as to all 
matters and questions growing out of the sub- 
ject matter of that title or chapter; as such, the 
seller shield defense contained within the Ten- 
nessee Products Liability Act was applicable 
only to product liability actions and could not 
be used as a defense to the patients’ THCLA 
claims. Heaton v. Mathes, — S.W.3d —, 2020 
Tenn. App. LEXIS 141 (Tenn. Ct. App. Apr. 3, 
2020). 

Seller shield defense found in the Tennessee 
Products Liability Act (TPLA) is inapplicable to 
claims made under the Tennessee Health Care 
Liability Act; a natural and reasonable reading 
of the language of the TPLA, T.C.A. § 29-28- 
106, demonstrates that it only applies to prod- 
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uct liability actions, and the THCLA applies to 
all health care providers, including pharmacies 
and pharmacists, without limitation based on 
any type of product seller immunity. Heaton v. 
Mathes, — S.W.3d —, 2020 Tenn. App. LEXIS 
141 (Tenn. Ct. App. Apr. 3, 2020). 

Tennessee Health Care Liability Act 
(THCLA) defines a “health care provider” as, 
inter alia, a health care practitioner licensed, 
authorized, certified, registered, or regulated 
under any chapter of title 63 or title 68, and 
pharmacies and pharmacists are regulated un- 
der Title 63, Chapter 10 of the Tennessee Code; 
as such, pharmacists and pharmacies clearly 
come within the THCLA’s definition of health 
care providers. Heaton v. Mathes, — S.W.3d —, 
2020 Tenn. App. LEXIS 141 (Tenn. Ct. App. Apr. 
3, 2020). 

Trial court properly determined that the com- 
plaint filed by the patients was a health care 
liability action because pharmacies conceded 
the applicability of the Tennessee Health Care 
Liability Act (THLCA) to the cause of action 
when they identified the issue as whether Ten- 
nessee law allowed the seller shield defense to 
be asserted as a defense to claims asserted 
against a pharmacist under the THCLA; thus, 
the seller shield defense contained within the 
Tennessee Products Liability Act could not ap- 
ply. Heaton v. Mathes, — 8.W.3d —, 2020 Tenn. 
App. LEXIS 141 (Tenn. Ct. App. Apr. 3, 2020). 

Because the health care providers’ alleged 
fraud vitiated the patient’s consent, they did 
not have consent to provide any health care 
services to the patient, and a cause of action for 
the medical battery arose the moment an un- 
lawful, offensive touching occurred. Cooper v. 
Mandy, — S8.W.3d —, 2020 Tenn. App. LEXIS 
510 (Tenn. Ct. App. Nov. 17, 2020). 

Patient was entitled to proceed on her claims 
of intentional misrepresentation and civil con- 
spiracy because the alleged misrepresentations 
made by the health care providers were induce- 
ments to engage in their services and were 
made prior to the existence of a patient-physi- 
cian relationship, and therefore the claims 
were not related to the provision of health care 
services. Cooper v. Mandy, — S.W.3d —, 2020 
Tenn. App. LEXIS 510 (Tenn. Ct. App. Nov. 17, 
2020). 

Trial court properly denied the health care 
providers’ motion to dismiss the patient’s hus- 
band’s loss of consortium claim because it re- 
lated to defendants’ false representations and 
not to a provision of, or a failure to provide, a 
health care service. Cooper v. Mandy, — S.W.3d 
—, 2020 Tenn. App. LEXIS 510 (Tenn. Ct. App. 
Nov. 17, 2020). 

Although the hold placed on a hospital pa- 
tient for further mental evaluation could poten- 
tially have been considered unrelated to the 
patient’s presenting complaints of head and 
neck pain from an automobile accident, it still 
arose from the provision of health care services. 
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Accordingly, the actions giving rise to the pa- 
tient’s claim of false imprisonment related to 
the provision of health care services and, there- 
fore, required application of the Tennessee 
Health Care Liability Act, T.C.A. § 29-26-101 
et seq. Weakley v. Franklin Woods Cmty. Hosp., 
— §.W.3d —, 2020 Tenn. App. LEXIS 588 
(Tenn. Ct. App. Dec. 22, 2020). 


4, Statute of Limitations. 

Surviving spouse who brought a health care 
liability action against a governmental entity 
under the Tennessee Governmental Tort Liabil- 
ity Act (GTLA), T.C.A. § 29-20-101 et seq., was 
entitled to the 120-day extension of the statute 
of limitations because the statutory amend- 
ment of the Tennessee Health Care Liability 
Act (HCLA), T.C.A. § 29-26-101 et seq., allowed 
the GTLA’s one-year statute of limitations to be 
extended by 120 days in cases when the re- 
quirements of the HCLA were satisfied. Harper 
v. Bradley County, 464 S.W.3d 615, 2014 Tenn. 
App. LEXIS 699 (Tenn. Ct. App. Oct. 30, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
150 (Tenn. Feb. 19, 2015). 

Amendment to T.C.A. § 29-26-101(a)(1) re- 
quires that courts provide plaintiffs with a 
120-day extension to the Tennessee Govern- 
mental Tort Liability Act statute of limitations 
when the plaintiff complies with the T.C.A. 
§ 29-26-121. Wade v. Jackson-Madison County 
Gen. Hosp. Dist., 469 S.W.3d 54, 2015 Tenn. 
App. LEXIS 31 (Tenn. Ct. App. Jan. 27, 2015), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
447 (Tenn. May 19, 2015). 


5. Patient. 
Dead body cannot be a patient to whom 
health care services can be rendered. By their 
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very nature, health care services are designed 
to prolong, continue, or enhance life, and a dead 
body is, obviously, not alive. As such, a body 
simply cannot be a patient after death has 
occurred. Therefore, actions taken or refused 
with regard to a dead body cannot constitute 
rendering or failing to render health care ser- 
vices to a person for purposes of the Tennessee 
Health Care Liability Act. Phillips v. Rural 
Metro of Tenn., L.P., — S.W.3d —, 2017 Tenn. 
App. LEXIS 719 (Tenn. Ct. App. Oct. 30, 2017). 


6. Construction with Products Liability 
Act. 

Provisions of the Tennessee Products Liabil- 
ity Act (TPLA) and Tennessee Health Care 
Liability Act (THCLA) maintain some overlap 
in coverage when the product involved has a 
medical use or application; the terms “any” and 
“related” emphasize the expansive nature of 
the THCLA, and the TPLA provides expansive 
coverage governing all actions brought for or on 
account of personal injury, death, or property 
damage caused by or resulting from any prod- 
uct under any theory in tort or contract what- 
soever. Heaton v. Mathes, — S.W.3d —, 2020 
Tenn. App. LEXIS 141 (Tenn. Ct. App. Apr. 3, 
2020). 


7. Vicarious Liability. 

In a health care liability claim against a 
hospital, the hospital was vicariously liable for 
injuries the patient suffered as a result of the 
anesthesia providers’ conduct because the hos- 
pital was subject to a claim for health care 
liability for the care provided by its agents and 
employees. Gardner v. St. Thomas Midtown 
Hosp., — S.W.3d —, 2021 Tenn. App. LEXIS 
135 (Tenn. Ct. App. Apr. 1, 2021). 


29-26-102. Permissible defendants in health care liability action — 
Determining statute of limitations. 


(a) Except as provided in this section, a health care liability action against a 
licensee may be brought only against the licensee, the licensee’s management 
company, the licensee’s managing employees, or an individual caregiver who 
provided direct health care services, whether an employee or independent 
contractor. A passive investor shall not be liable under this part. A health care 
liability action against any other individual or entity may be brought only 
pursuant to subsection (b). 

(b) A cause of action may not be asserted against an individual or entity 
other than the licensee, the licensee’s management company, the licensee’s 
managing employees, or an individual caregiver who provided direct health 
care services, whether an employee or independent contractor, unless, after a 
hearing on a motion for leave to amend, the court or arbitrator determines that 
there is sufficient evidence in the record or proffered by the claimant to 
establish a reasonable showing that: 

(1) The individual or entity owed a duty of reasonable care to the claimant 
and that the individual or entity breached that duty; and 
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(2) The breach of that duty is a legal cause of loss, injury, death, or 
damage to the claimant. 
(c) When determining the statute of limitations in a health care liability 
action, the date of the original pleading shall control regardless of whether 
there are amended pleadings or substituted or added parties. 


History. causes of action arising on or after April 24, 
Acts 2015, ch. 254, § 2. 2015. 
Compiler’s Notes. Effective Dates. 


Acts 2015, ch. 254, § 4 provided that the act, Acts 2015, ch. 254, § 4. April 24, 2015. 
which enacted this section, shall apply to 


29-26-103. Use of results of survey, inspection or investigation of 
health care provider conducted by state or federal depart- 
ment or agency. 


(a) Except as otherwise provided in this section, the results of a survey, an 
inspection, or an investigation of a health care provider that is conducted by 
any state or federal department or agency, including any statement of 
deficiencies and all findings and deficiencies cited in the statement of deficien- 
cies on the basis of the survey, inspection, or investigation, all proposed or 
implemented plans of correction submitted by the health care provider, and 
statements of or records of interviews with employees or independent contrac- 
tors of the health care provider, shall not be: 

(1) Admissible in evidence in any health care liability action in any court 
or arbitration proceeding on the basis that it satisfies an exception to the 
Tennessee rules of evidence governing hearsay; or 

(2) Used in an advertisement, unless the advertisement includes all of the 
following: 

(A) The date the survey, inspection, or investigation was conducted; 

(B) If a finding or deficiency cited in the statement of deficiencies has 
been corrected, a statement that the finding or deficiency has been 
corrected and the date the finding or deficiency was corrected; and 

(C) A statement that the advertisement is neither authorized nor 
endorsed by the department of health, department of mental health and 
substance abuse services, or any other government agency. 

(b) Nothing in this section prohibits the results of a survey, an inspection, or 
investigation being used in an administrative proceeding, a state civil or 
criminal proceeding, or a federal civil or criminal proceeding initiated by a 
state or federal department or agency, or an appeal of any such proceeding. 

(c) Nothing in this section prohibits the results of a survey, an inspection, or 
investigation being used to impeach a witness in a health care liability action. 


History. Effective Dates. 
Acts 2015, ch. 399, § 1. Acts 2015, ch. 399, § 2. May 8, 2015. 
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29-26-115. Claimant’s burden in health care liability action — Expert 
testimony — Presumption of negligence — Jury instruc- 


tions. 


Law Reviews. 

Do As I Say (Not As I Do): Tennessee’s Appel- 
late Standard of Review of Expert Witness 
Qualifications in Health Care Liability Actions, 
48 U. Mem. L. Rev. 545 (2017). 

Medical Malpractice: Five Years after Going 
Under The Knife, Med Mal Law Is Still Feeling 
The Effects, 49 Tenn. B.J. 12 (2013). 

Physician-Patient Confidentiality in Health 


Care Liability Actions: HIPAA’s Preemption of 
Ex Parte Interviews with Treating Physicians 
Through the Obstacle Test, 44 U. Mem. L. Rev. 
97 (2013). 

Poor Policy Stunts Tennessee Tort Law 
Again: The Need for Tennessee’s Adoption of 
the Loss of Chance Doctrine in Medical Mal- 
practice Litigation (Brie D. Wallace), 40 U. 
Mem. L. Rev. 215 (2009). 


NOTES TO DECISIONS 


ANALYSIS 


4 Necessity for Expert. 

5. Examination of Witness. 
6. Affidavits. 

7 Proof of Standard of Care. 
uo: Physicians. 

10. —Duty. 

12. Witnesses. 

13. —Locality Rule. 

14. —Persons in Health Care Profession. 
15. Summary Judgment. 

18. Causation. 

21. Emergency Medicine. 

22. Res Ipsa Loquitur. 

24. “Community.” 

27. Expert Not Qualified. 

28. Ordinary Negligence. 

29. Sufficient Evidence. 

30. Applicability 

31. Amended Complaint. 

32. Future Medidcal Expenses. 
33. Cause of Action. 


4, Necessity for Expert. 

For purposes of T.C.A. § 29-26-115(a)(1) in a 
patient’s medical malpractice (now health care 
liability) action and under Tenn. R. Evid. 702 
and 708, it was properly determined that the 
patient’s expert’s testimony was sufficiently 
reliable, that his testimony would assist the 
trier of fact in determining the facts at issue, 
and that the facts and data underlying his 
testimony was sufficiently trustworthy, as he 
had the requisite experience and qualification; 
accordingly, admission of his testimony was not 
an abuse of discretion. McDonald v. Shea, — 
S.W.3d —, 2012 Tenn. App. LEXIS 103 (Tenn. 
Ct. App. Feb. 16, 2012). 

Trial court did not abuse its discretion in 
allowing a patient to use an expert from a 
non-contiguous state under T.C.A. § 29-26- 
115(b) in her medical malpractice (now health 
care liability) action, as more than a dozen 
potential experts in Tennessee and contiguous 
states had declined to testify, and the decision 


by the trial court was “within the range of 
acceptable alternatives.” McDonald v. Shea, — 
S.W.3d —, 2012 Tenn. App. LEXIS 103 (Tenn. 
Ct. App. Feb. 16, 2012). 

Trial court erred in denying defendants’ mo- 
tions to dismiss plaintiffs claim that defen- 
dants were negligent by failing to remove a 
sponge from plaintiff because plaintiffs claim 
should have been classified as a health care 
liability action as the health care liability stat- 
ute designated claims involving custodial or 
basic care as health care liability claims; expert 
testimony was required to establish the ele- 
ments of the claim; plaintiff did not comply 
with pre-suit notice provisions; plaintiff did not 
file the required certificate of good faith with 
his complaint; and failure to comply with the 
certificate of good faith requirement mandated 
dismissal with prejudice. Smith v. Testerman, 
— §.W.3d —, 2015 Tenn. App. LEXIS 110 
(Tenn. Ct. App. Mar. 10, 2015), appeal denied, 
— §$.W.3d —, 2015 Tenn. LEXIS 516 (Tenn. 
June 15, 2015). 

In an action brought pursuant to the Health 
Care Liability Act, the trial court did not abuse 
its discretion in failing to provide plaintiff yet 
another opportunity to prepare his case for trial 
when he waited until five days before trial to 
assert that the trial court should wait to see if 
he would be able to “emergently arrange” for 
another expert to appear at trial. Weather- 
spoon v. Minard, — S.W.3d —, 2015 Tenn. App. 
LEXIS 965 (Tenn. Ct. App. Dec. 14, 2015). 

Dismissal of a patient’s health care liability 
action against a hospital and an employee of 
the hospital was appropriate as the patient 
failed to file the required certificate of good 
faith. The patient, despite application of the 
common knowledge exception when appropri- 
ate to the breach of duty by the hospital and its 
employee, would have been unable to prove the 
patient’s claim without expert proof that the 
alleged damages were proximately caused by 
the fall of the patient that was at issue in the 
lawsuit. Redick v. St. Thomas Midtown Hosp., 
515 S.W.3d 853, 2016 Tenn. App. LEXIS 795 
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(Tenn. Ct. App. Oct. 26, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 130 (Tenn. Feb. 
24, 2017). 

Trial court properly granted a medical doctor 
summary judgment in a son’s health care liabil- 
ity action alleging the doctor’s supervision of a 
physician assistant fell below the standard of 
care, which resulted in the injury and death of 
his mother, because the son failed to proffer 
competent expert testimony linking his allega- 
tions of medical negligence to the mother’s 
injuries and death; causation is an essential 
element of a health care liability claim pursu- 
ant to the statute. Franklin-Mansuo v. Amisub 
(SFH), Inc., — S.W.3d —, 2017 Tenn. App. 
LEXIS 599 (Tenn. Ct. App. Sept. 6, 2017), 
appeal denied, Franklin-Mansuo v. Amisub 
(SFH), Inc., — S.W.3d —, 2018 Tenn. LEXIS 
131 (Tenn. Jan. 23, 2018). 

Summary judgment for health care providers 
was appropriate because, while testimony re- 
garding the providers’ negligence would neces- 
sarily have included testimony regarding a 
standard of care, a patient did not indicate that 
either of the patient’s purported expert witness 
had familiarity with the providers’ field of prac- 
tice and the standard of care required in deal- 
ing with punch biopsies. Therefore, the patient 
did not show that the patient could establish 
the elements of a professional liability claim 
through competent expert testimony. Akers v. 
Heritage Med. Assocs., P.C., — S.W.3d —, 2019 
Tenn. App. LEXIS 5 (Tenn. Ct. App. Jan. 4, 
2019). 

Ordinary layman did not possess the know]- 
edge required to determine whether or not the 
salon violated the massage industry standard 
in retaining or supervising the massage thera- 
pist, expert proof was required, and the com- 
mon knowledge exception was inapplicable. 
Jackson v. Burrell, — S.W.3d —, 2019 Tenn. 
App. LEXIS 21 (Tenn. Ct. App. Jan. 16, 2019), 
rev'd, 602 S.W.3d 340, 2020 Tenn. LEXIS 166 
(Tenn. June 12, 2020). 


5. Examination of Witness. 

Trial court did not abuse its discretion in 
limiting a medical expert’s testimony, regard- 
ing the standard of care in an informed consent 
health care liability action, to only those risks 
that actually materialized, because any risks 
which did not ripen into an injury were legally 
without consequence. White v. Beeks, — S.W.3d 
—, 2013. Tenn. App. LEXIS 794 (Tenn. Ct. App. 
Dec. 9, 2013), rev'd, 469 S.W.3d 517, 2015 Tenn. 
LEXIS 368 (Tenn. May 18, 2015). 

Trial court did not err in limiting appellants’ 
ability to cross-examine appellees’ expert re- 
garding the basis of his standard of care opin- 
ion, which appellants argued was the “best 
possible care” standard; the excluded portion 
created confusion as to the proper standard 
under the statute and did not assist the jury in 
determining whether the doctor met the objec- 
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tive standard of care required, and even if 
appellees’ references to the doctor’s best efforts 
constituted error, reversible error was not 
shown, as the excluded evidence would have 
only bolstered appellees’ case. Bradley v. 
Bishop, 538 S.W.3d 518, 2017 Tenn. App. 
LEXIS 219 (Tenn. Ct. App. Mar. 30, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
488 (Tenn. Aug. 18, 2017). 


6. Affidavits. 

Circuit court properly granted a hospital’s 
motion to dismiss an administrator’s action for 
health care liability for failure to attach a 
certificate of good faith because, while the ad- 
ministrator attached the original certificate of 
good faith to the amended complaint, he failed 
to file a new certificate when a nursing home 
asserted a comparative fault affirmative de- 
fense against the hospital. Peatross v. Grace- 
land Nursing Ctr., LLC, — S.W.3d —, 2016 
Tenn. App. LEXIS 686 (Tenn. Ct. App. Sept. 20, 
2016), appeal denied, Peatross v. Graceland 
Nursing Ctr., LLC, — S.W.3d —, 2017 Tenn. 
LEXIS 37 (Tenn. Jan. 18, 2017). 


7. Proof of Standard of Care. 

In a suit by an executor against a nursing 
home, the court properly allowed the executor’s 
expert witnesses to testify regarding the appli- 
cable standard of care because the experts had 
significant expertise in geriatric medicine and 
nursing home protocol in rural communities, 
and they were sufficiently knowledgeable about 
the relevant information concerning the geo- 
graphic region around Centerville, Tennessee 
and health care center protocols in that region. 
Conley v. Life Care Ctrs. of Am., Inc., 236 
S.W.3d 713, 2007 Tenn. App. LEXIS 13 (Tenn. 
Ct. App. Jan. 4, 2007), appeal denied, Conley v. 
Life Care Ctrs. of Am., — S.W.3d —, 2007 Tenn. 
LEXIS 569 (Tenn. June 18, 2007). 

In this negligence action, the judgment find- 
ing direct liability on the part of the manage- 
ment company was reversed because there was 
no material evidence to support a conclusion 
that any staffing deficiency proximately caused 
decedent’s death; plaintiffs did not identify any 
evidence that connected understaffing with the 
deviations from the standard of care found by 
the trial court. Wilson v. Americare Sys., — 
S.W.3d —, 2012 Tenn. App. LEXIS 7 (Tenn. Ct. 
App. Jan. 5, 2012), rev’d, ricare Sys, 397 S.W.3d 
552, 2013 Tenn. LEXIS 212 (Tenn. Feb. 25, 
2013). 

Plaintiffs medical malpractice suit under 
T.C.A. § 29-26-115(a), alleging a claim of neg- 
ligence per se, was properly dismissed on sum- 
mary judgment. By alleging that the doctor 
breached the standard of care applicable to him 
because he violated a state regulation, plaintiff 
was attempting to establish the relevant stan- 
dard of care in a medical malpractice claim by 
using the regulation, which was not permitted. 
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Plaintiff could not sustain his negligence per se 
claim where the conduct complained of involved 
medical treatment decisions. Watkins v. Affili- 
ated Internists, P.C., — S.W.3d —, 2012 Tenn. 
App. LEXIS 654 (Tenn. Ct. App. Sept. 17, 2012), 
rehearing denied, — S.W.3d —, 2012 Tenn. 
App. LEXIS 721 (Tenn. Ct. App. Oct. 3, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
187 (Tenn. Feb. 12, 2013). 

Estate of French was properly applied retro- 
actively to plaintiffs medical malpractice suit. 
“Prospective only” applications of an overruling 
decision are limited to a case where hardship 
on a party who has relied on the old rule 
outweighs the hardship on the party denied the 
benefit of the new rule. Watkins v. Affiliated 
Internists, P.C., — S.W.3d —, 2012 Tenn. App. 
LEXIS 654 (Tenn. Ct. App. Sept. 17, 2012), 
rehearing denied, — S.W.3d —, 2012 Tenn. 
App. LEXIS 721 (Tenn. Ct. App. Oct. 3, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
187 (Tenn. Feb. 12, 2013). 

T.C.A. § 29-26-115(b) required only that the 
proposed expert practice a profession or spe- 
cialty that would make his or her testimony 
relevant to the issues in the case, not that the 
proposed expert practice the same profession or 
specialty as the defendant; in the instant case, 
the plaintiffs contended the defendants were 
negligent in their monitoring of the patient and 
in prescribing the medications the patient was 
given after her surgery. The doctor’s affidavits 
established that he was familiar with a general 
standard of care concerning the benefits, risks 
and general uses for Lovenox; therefore, since 
the doctor was competent to provide expert 
testimony on the claims at issue in the case, the 
plaintiffs established the existence of a genuine 
issue of material fact sufficient to defeat the 
defendants’ motions for summary judgment on 
the issue of the defendants’ negligence. West- 
moreland v. Bacon, — S.W.3d —, 2013 Tenn. 
App. LEXIS 132 (Tenn. Ct. App. Feb. 26, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
689 (Tenn. Aug. 18, 2013). 

Medical expert’s testimony should have been 
admitted in a health care liability action be- 
cause the expert met the competency require- 
ments, as well as the admissibility require- 
ments. Although the expert had no first-hand 
knowledge of the standard of care in a particu- 
lar county during a particular time, the expert 
was familiar with pertinent statistical informa- 
tion about the community, the hospital, and the 
medical services and practices available in the 
area at that time. Evans v. Williams, — S.W.3d 
—, 2014 Tenn. App. LEXIS 381 (Tenn. Ct. App. 
June 30, 2014). 

Trial court erred in finding that the patient 
failed to present evidence establishing the stan- 
dard of care where an expert testified that he 
was familiar with the standard of care in Mem- 
phis for eye surgeons, described the appropri- 
ate standard during the patient’s LASIK proce- 
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dure, and the use of the phrases “during 
surgery” and “in the patient’s Case” would not 
have prevented a jury from determining the 
time period involved, and thus, the expert’s 
testimony was sufficient under T.C.A. § 29-26- 
115(a). Dickson v. Kriger, — S.W.38d —, 2014 
Tenn. App. LEXIS 870 (Tenn. Ct. App. Dec. 30, 
2014). 

Because of the trial court court’s exclusion of 
a patient’s witness as an expert witness, a 
decision that was not to be an abuse of the trial 
court’s discretion, the patient’s had no expert 
evidence to establish the standard of care for a 
doctor its breach, and causation. Mikheil v. 
Nashville Gen. Hosp., — S.W.3d —, 2016 Tenn. 
App. LEXIS 65 (Tenn. Ct. App. Jan. 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
477 (Tenn. June 23, 2016). 

Trial court did not err by denying plaintiffs 
motion to strike the testimony of defendants’ 
expert witness who testified that defendant 
radiologist complied with the standard of care 
where, when read in its totality, a fair reading 
of the expert’s testimony showed that he con- 
sistently testified that the standard of care 
required a radiologist to report a perforation of 
the heart when something perforated not only 
through the myocardium but also the pericar- 
dium. His testimony that he did not know 
whether a standard of care required a radiolo- 
gist to report a perforation of the myocardium 
by a pacemaker lead went to the weight to be 
afforded his testimony rather than its admissi- 
bility. Bogle ex. rel. Bogle v. Nighthawk Radiol- 
ogy Servs., LLC, — S.W.3d —, 2016 Tenn. App. 
LEXIS 244 (Tenn. Ct. App. Apr. 6, 2016). 

Trial court correctly granted a doctor sum- 
mary judgment because given that the only 
evidence in the record showed that a patient’s 
abrasion was superficial, and given the testi- 
mony of the patient’s expert that if there was no 
full-thickness skin injury, what the doctor did 
in the emergency room was appropriate, that 
proof negated an essential element of the pa- 
tient’s case, i.e., that the doctor deviated from 
the applicable standard of care. Duncan v. Led- 
ford, — S.W.3d —, 2016 Tenn. App. LEXIS 610 
(Tenn. Ct. App. Aug. 24, 2016). 

In a health care liability action, the trial 
court did not err in precluding the jury from 
considering whether a nurse’s failure to order a 
CT scan when she treated the patient for an eye 
injury caused by an object propelled by a weed 
eater was a deviation from the standard of care 
and in granting the nurse’s motion for a di- 
rected verdict because no expert witness testi- 
fied that the standard of care required the 
nurse to order a CT scan as the patient’s 
witness was not an expert on the standard of 
care; and the nurse’s expert stated that a weed 
eater was a low velocity, low impact injury; that 
a high-velocity impact to the eye would have 
warranted a CT scan; and that the standard of 
care in the patient’s situation did not require a 
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CT scan. Hopps v. Stinnes, — $.W.3d —, 2017 
Tenn. App. LEXIS 525 (Tenn. Ct. App. Aug. 1, 
2017). 


9. Physicians. 

Inmate’s claim sounded in medical malprac- 
tice and was governed by the Tennessee Medi- 
cal Malpractice Act because the gravamen of 
the claim was in the medical art or science, 
training, and expertise the inmate expected the 
doctor to exercise within the physician-patient 
relationship; the inmate asserted in his com- 
plaint that the doctor knew the seriousness of 
his injury and declined to refer him to a spe- 
cialist or order physical therapy or other spe- 
cialized care. Mathes v. Lane, — S.W.3d —, 
2014 Tenn. App. LEXIS 39 (Tenn. Ct. App. Jan. 
30, 2014). 


10. —Duty. 

By reviewing the child’s medical records as 
part of a child abuse investigation, the physi- 
cian voluntarily undertook a duty on behalf of 
the child to use reasonable care in reviewing 
the medical records and reporting his findings 
and conclusions to the investigators; if the 
physician was found not to have reported harm 
and was therefore not immune from liability, 
the mother’s common law negligence action 
may proceed. Draper v. Westerfield, 181 S.W.3d 
283, 2005 Tenn. LEXIS 824 (Tenn. 2005). 

Appellees presented substantial testimony 
from medical experts who testified that the 
doctor’s care of the patient conformed to the 
applicable standard of care, and although ap- 
pellants presented countervailing evidence, it 
was not the court’s prerogative to re-weigh the 
evidence, and thus material evidence supported 
the jury’s verdict. Bradley v. Bishop, 538 S.W.3d 
518, 2017 Tenn. App. LEXIS 219 (Tenn. Ct. 
App. Mar. 30, 2017), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 488 (Tenn. Aug. 18, 
2017). 


12. Witnesses. 

Trial court did not abuse its discretion in 
excluding expert testimony because the testi- 
mony was inadmissible hearsay; the specific 
statements were offered to prove the truth of 
the matter asserted, namely that the expert 
witnesses advised a physician to proceed with a 
cesarean section, not to establish the res gestae 
or circumstances surrounding the event in 
question. Vandyke v. Foulk, — S.W.3d —, 2017 
Tenn. App. LEXIS 621 (Tenn. Ct. App. Sept. 18, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 127 (Tenn. Feb. 14, 2018). 

Trial court did not abuse its discretion in 
excluding expert testimony because the testi- 
mony was inadmissible hearsay; the exclusion 
of the testimony, even if admissible, was harm- 
less because the patient was permitted to es- 
tablish that a discussion occurred between the 
expert witnesses and a physician prior to an- 
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other physician’s arrival and that another dis- 
cussion occurred between the physicians before 
the attempted delivery of the patient’s baby by 
forceps. Vandyke v. Foulk, — S.W.3d —, 2017 
Tenn. App. LEXIS 621 (Tenn. Ct. App. Sept. 18, 
2017), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 127 (Tenn. Feb. 14, 2018). 

Patient’s expert was not qualified to testify 
about the actions or omissions of an emergency- 
room physician because the patient failed to 
show he practiced in the same or a similar 
specialty and that he was familiar with the 
standard of acceptable professional practice 
governing emergency-room physicians; the ex- 
pert’s profession of rendering neurological and 
neurosurgical opinions was not sufficiently 
similar to an LPN, a medical assistant, or a 
nurse practitioner working in an urgent care 
setting. Estate of Shelton v. Greeneville Urgent 
Care, 605 S.W.3d 463, 2019 Tenn. App. LEXIS 
310 (Tenn. Ct. App. June 24, 2019). 

Fact that a patient’s expert could have prac- 
ticed as a “neurosurgeon consultant” during the 
relevant time period was immaterial to the 
patient’s healthcare liability case because the 
expert’s work at a health center, although un- 
paid, qualified as practicing medicine, and that 
practice was not in a profession or specialty 
that would make his testimony relevant to the 
issues in the case. Estate of Shelton v. Green- 
eville Urgent Care, 605 S.W.3d 463, 2019 Tenn. 
App. LEXIS 310 (Tenn. Ct. App. June 24, 2019). 

Doctor, who was permitted to practice medi- 
cine in Tennessee under a statutory licensure 
exemption but was not licensed to practice 
medicine in Tennessee or a contiguous state 
during the year before the date of the alleged 
injury or wrongful conduct, did not meet the 
statutory requirements to testify as an expert 
witness in a health care liability action be- 
cause, although the doctor was exempt from the 
licensure requirement during his fellowship at 
a university, the licensure exemption did not 
eliminate the license requirement. Young v. 
Frist Cardiology, PLLC, 599 S.W.3d 568, 2020 
Tenn. LEXIS 148 (Tenn. Apr. 20, 2020). 


13. —Locality Rule. 

Expert physician’s testimony failed to estab- 
lish the necessary elements of the similar local- 
ity rule because he failed to demonstrate that 
his opinion regarding the applicable standard 
of professional practice was based on his know]- 
edge of the standard of professional practice in 
a community similar to Clarksville. The only 
basis the physician asserted for such knowl- 
edge was his position as the chairman of the 
Kentucky medical care quality assurance com- 
mittee, and he conceded that the information 
provided by the participating hospitals and 
medical regions did not include the standard of 
care for the individual institutions; further- 
more, the expert appeared to base his knowl- 
edge solely on national accreditation standards 
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rather than on personal experience such as 
exercising privileges at the hospital in the rel- 
evant community, speaking with other sur- 
geons in the relevant community about the 
standard of care in their community, or through 
referrals. Carpenter v. Klepper, 205 S.W.3d 474, 
2006 Tenn. App. LEXIS 181 (Tenn. Ct. App. 
2006), appeal denied, — S.W.3d —, 2006 Tenn. 
LEXIS 901 (Tenn. 2006). 

Expert’s testimony did not violate the locality 
rule of T.C.A. § 29-26-115(b) as the expert had 
sufficient knowledge of the community as: (1) 
the expert had been to the hospital, had given 
lectures in the City, was in societies with phy- 
sicians who practiced in the City area, and had 
trained residents who practiced in the City; and 
(2) the expert testified that the hospital was 
virtually identical to that of the hospitals 
where the expert had privileges, and as to the 
population of the City area. Smith v. Mills, — 
S.W.3d —, 2011 Tenn. App. LEXIS 539 (Tenn. 
Ct. App. Oct. 4, 2011), appeal denied, — S.W.3d 
—, 2012 Tenn. LEXIS 104 (Tenn. Feb. 15, 
2012). 

In a diversity medical malpractice (now 
health care liability) case, remand was required 
of the district court’s disqualification of plain- 
tiffs sole expert witness under T.C.A. § 29-26- 
115(b); it was unclear whether the district court 
applied a discredited rule that an expert’s 
knowledge of the standard of care in a commu- 
nity had to be personal and firsthand, or 
whether the witness was disqualified based on 
competency without regard to locality. Bock v. 
Univ. of Tenn. Med. Group, Inc., 471 Fed. Appx. 
459, — F.3d —, 2012 U.S. App. LEXIS 6245, 
2012 FED App. 333N (6th Cir. Tenn. 2012). 

For purposes of T.C.A. § 29-26-115(a)(1) in a 
patient’s medical malpractice (now health care 
liability) action, the patient’s expert was prop- 
erly allowed to testify, although he was not 
from Tennessee or a contiguous state, as his 
testimony about a national standard was in 
line with caselaw, and he did not rely on a bare 
assertion of the existence of an applicable na- 
tional standard of care, but instead explained 
why the national standard was applicable. Mc- 
Donald v. Shea, — S.W.3d —, 2012 Tenn. App. 
LEXIS 103 (Tenn. Ct. App. Feb. 16, 2012). 

For purposes of T.C.A. § 29-26-115(a) with 
respect to a patient’s medical malpractice (now 
health care liability) action, a trial court prop- 
erly found that Los Angeles, where the patient’s 
expert was from, was similar to Memphis 
within the context of the case; although the two 
areas had many dissimilarities, the compared 
communities were shown to be similar in ways 
that were pertinent to the issues in the case. 
McDonald v. Shea, — S.W.3d —, 2012 Tenn. 
App. LEXIS 103 (Tenn. Ct. App. Feb. 16, 2012). 

Remand of a medical malpractice (now 
health care liability) action was required be- 
cause the trial court was to reconsider whether 
a patient’s medical expert was wrongly ex- 
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cluded prior to trial for failure to meet the 
requirements of the locality rule in T.C.A. § 29- 
26-115, whether the witness, as an OB-GYN, 
could testify against an anesthesiologist, and 
whether an erroneous exclusion warranted a 
setting aside of the jury’s verdict. Kennard v. 
Methodist Hosps. of Memphis, — S.W.3d —, 
2012 Tenn. App. LEXIS 246 (Tenn. Ct. App. Apr. 
18, 2012), appeal denied, Kennard v. Methodist 
Hosps., — S.W.3d —, 2012 Tenn. LEXIS 679 
(Tenn. Sept. 18, 2012). 

In parents’ medical malpractice (now health 
care liability) suit, the trial court did not err 
when it waived the contiguous state require- 
ment in T.C.A. § 29-26-115(b) to allow the 
testimony of the parents’ expert witness. The 
statute placed some discretion with the trial 
court to allow testimony in the interest of 
equity and justice, and the trial court’s decision 
to waive the requirement was within the range 
of acceptable alternatives and was supported 
by the affidavit submitted by the parents evi- 
dencing a good-faith, reasonable search for an 
appropriate expert witness. Gaw v. Vanderbilt 
Univ., — S.W.3d —, 2012 Tenn. App. LEXIS 255 
(Tenn. Ct. App. Apr. 19, 2012). 

Trial court properly admitted the expert tes- 
timony of an out-of-state medical doctor on 
behalf of defendant in a medical malpractice 
action, as the doctor was qualified and met the 
requirements of the locality rule of T.C.A. § 29- 
26-115, and his testimony was admissible pur- 
suant to the requirements of Tenn. R. Evid. 702 
and 703. Meares v. Traylor, — S.W.3d —, 2012 
Tenn. App. LEXIS 508 (Tenn. Ct. App. July 27, 
2012). 

As plaintiffs expert, who practiced medicine 
200 miles from the hospital where a doctor 
allegedly committed malpractice, and who re- 
searched the doctor and the hospital, suffi- 
ciently established his familiarity with the rel- 
evant standard of professional practice, the 
trial court erred in excluding his testimony 
under the locality rule. Nevels v. Contarino, — 
S.W.3d —, 2012 Tenn. App. LEXIS 798 (Tenn. 
Ct. App. Nov. 16, 2012), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 294 (Tenn. Mar. 5, 
2013). 

T.C.A. § 29-26-115(b) sets forth the three 
requirements for an expert witness to be com- 
petent to testify in a medical negligence case; 
the witness must be: (1) licensed to practice in 
the state or a contiguous bordering state; (2) 
practice a profession or specialty that would 
make the person’s expert testimony relevant to 
the issues in the case; and (3) must have 
practiced this profession or specialty in one of 
these states during the year preceding the date 
that the alleged injury or wrongful act oc- 
curred. Therefore, the only grounds for dis- 
qualifying a medical expert as incompetent to 
testify are: (1) that the witness was not licensed 
to practice in Tennessee, Georgia, Alabama, 
Mississippi, Arkansas, Missouri, Kentucky, 


173 


North Carolina, or Virginia; (2) that the wit- 
ness was not licensed to practice a profession or 
specialty that would make the person’s expert 
testimony relevant to the issues in the case; or 
(3) that the witness did not practice this pro- 
fession in one of these states during the year 
preceding the date of the alleged injury or 
wrongful act. Shipley v. Williams, 350 S.W.3d 
527, 2011 Tenn. LEXIS 749 (Tenn. Aug. 11, 
2011), rehearing denied, — S.W.3d —, 2011 
Tenn. LEXIS 882 (Tenn. Sept. 8, 2011). 

Trial court did not abuse its discretion in 
allowing doctor to testify regarding the stan- 
dard of care in the case given that the expert 
showed the required level of familiarity with 
the standard of care at the hospital through 
testimony that he visited the hospital in ques- 
tion and showed familiarity with the hospital. 
Ray v. S. Tenn. Med. Ctr., LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 421 (Tenn. Ct. App. 
June 25, 2013). 

Trial court did not abuse its discretion in a 
health care liability action by declining to 
waive the contiguous state requirement for a 
testifying expert witness because the court 
properly determined that a doctor, who was 
being sued, failed to demonstrate that an ap- 
propriate expert witness was otherwise not 
available as the efforts of defense counsel re- 
flected only a cursory effort to find an appropri- 
ate expert from the State of Tennessee or a 
contiguous border state. Gilbert v. Wessels, — 
S.W.3d —, 2013 Tenn. App. LEXIS 741 (Tenn. 
Ct. App. Nov. 18, 2013), vacated, 458 S.W.3d 
895, 2014 Tenn. LEXIS 1031 (Tenn. Dec. 18, 
2014). 

There was no extraordinary departure from 
the accepted and usual course of judicial pro- 
ceedings, as trial courts had discretionary au- 
thority to determine whether the contiguous 
state limitation for expert testimony purposes 
was to be waived, plus discretionary eviden- 
tiary rulings, regardless of their merit, rarely 
constitute the types of extraordinary depar- 
tures from the usual and accepted course of 
judicial proceedings that the rule contemplates; 
extraordinary review was not necessary for a 
complete determination of the action on appeal, 
and an extraordinary appeal was improvi- 
dently granted. Gilbert v. Wessels, 458 S.W.3d 
895, 2014 Tenn. LEXIS 1031 (Tenn. Dec. 18, 
2014). 


14. —Persons in Health Care Profession. 

One may practice the nursing profession with 
or without receiving compensation, and the 
statute regarding expert witnesses does not 
contain a compensation requirement, and to 
read one into the statute would be contrary to 
the legislature’s intent; the trial court erred in 
holding that a nurse was not qualified as a 
medical expert because she did not receive 
monetary compensation for her services as her 
mother-in-law’s private duty nurse, as mon- 
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etary compensation is not required to establish 
that an expert has practiced in his or her field. 
Adkins v. Assocs. of the Memorial/Mission Out- 
patient Surgery Ctr., LLC, — S.W.3d —, 2015 
Tenn. App. LEXIS 19 (Tenn. Ct. App. Jan. 13, 
2015). 

Statute requires that the testifying expert 
must be licensed to practice and must have 
practiced the profession for which he or she 
retained a license. Adkins v. Assocs. of the 
Memorial/Mission Outpatient Surgery Ctr., 
LLC, — S.W.3d —, 2015 Tenn. App. LEXIS 19 
(Tenn. Ct. App. Jan. 13, 2015). 

Expert’s declaration and curriculum vitae 
showed that he was competent to testify be- 
cause the expert served as Chief Medical Ex- 
aminer for the State of Georgia, a position that 
would require him make inquiries into the 
cause, manner, and circumstances of death; a 
decedent’s children were not required to pro- 
duce an expert witness who specialized in “toxi- 
cology” but only to produce an expert licensed to 
practice a profession or specialty that would 
make the expert testimony relevant. Harmon v. 
Hickman Cmty. Healthcare Servs., — S.W.3d 
—, 2018 Tenn. App. LEXIS 374 (Tenn. Ct. App. 
June 29, 2018), rev'd, 594 S.W.3d 297, 2020 
Tenn. LEXIS 14 (Tenn. Jan. 28, 2020). 


15. Summary Judgment. 

Grant of summary judgment to the doctor on 
plaintiffs medical malpractice (now health care 
liability) claim was affirmed because plaintiff 
failed to meet her burden of presenting expert 
proof to counter that provided by the doctor. 
Davis v. Scariano, — S.W.3d —, 2011 Tenn. App. 
LEXIS 352 (Tenn. Ct. App. June 28, 2011). 

In a malpractice case, as the deposition tes- 
timony of plaintiffs medical expert cast doubt 
on plaintiffs ability to prove causation, but did 
not negate that element of his case, and noth- 
ing prevented him from supplementing his dis- 
covery responses to identify additional experts 
before trial, the court erred in granting the 
hospital summary judgment. Smith v. Method- 
ist Hosps. of Memphis, — S.W.3d —, 2012 Tenn. 
App. LEXIS 605 (Tenn. Ct. App. Aug. 31, 2012). 

Summary judgment was appropriately 
granted on the medical practice claim because 
the doctor established that he did not deviate 
from the applicable standard of care, that he 
did not cause harm to the patient, and that any 
alleged malpractice could not have occurred 
after 2005; because the patient did not properly 
respond to the summary judgment motion, the 
facts were undisputed. The patient failed to 
present any evidence expert testimony or oth- 
erwise, on any material fact because her only 
medical expert admitted that she was not 
qualified, her testimony was excluded by order 
of the trial court, and the discovery deadline 
had passed. Barnett v. Tenn. Orthopaedic Alli- 
ance, 391 S.W.3d 74, 2012 Tenn. App. LEXIS 
659 (Tenn. Ct. App. Sept. 19, 2012), appeal 
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dismissed, — S.W.3d —, 2013 Tenn. LEXIS 1 
(Tenn. Jan. 2, 2013). 

In a medical malpractice action, the trial 
court erred in excluding the testimony of plain- 
tiffs expert because it failed to view the evi- 
dence in the light most favorable to plaintiff 
and improperly assessed the weight of the 
evidence at the summary judgment stage, and 
the expert, a witness whose competency was 
not at issue, presented testimony that would 
substantially assist the court. Nevels v. Conta- 
rino, — S.W.3d —, 2012 Tenn. App. LEXIS .798 
(Tenn. Ct. App. Nov. 16, 2012), appeal denied, 
— §.W.3d —, 2013 Tenn. LEXIS 294 (Tenn. 
Mar. 5, 2013). 

Where a patient developed severe necrosis 
after bilateral breast reduction surgery, the 
United States was not entitled to summary 
judgment as to the medical malpractice claim 
under the Federal Tort Claims Act, because a 
hearing was necessary on the admissibility of 
the patient’s expert proof, and the patient sub- 
mitted sufficient proof that the supervising 
surgeon’s extended absence for several hours 
from the surgery room while a resident intern 
was closing the surgical area violated local 
community standards and was a proximate 
cause of the patient’s injuries. McClain v. 
United States, 996 F. Supp. 2d 683, 2014 U.S. 
Dist. LEXIS 9214 (M.D. Tenn. Jan. 23, 2014). 

There was conflicting evidence as to the like- 
lihood that the mother would sustain future 
medical expenses related to a future pregnancy, 
and while the evidence cast doubt on the moth- 
er’s ability to prove the likelihood of damages, 
this was insufficient to justify granting sum- 
mary judgment in this regard. Rye v. Women’s 
Care Ctr. of Memphis, — S.W.3d —, 2014 Tenn. 
App. LEXIS 131 (Tenn. Ct. App. Mar. 10, 2014), 
affd in part, rev’d in part, Rye v. Women’s Care 
Ctr. of Memphis, MPLLC, 477 S.W.3d 235, 2015 
Tenn. LEXIS 906 (Tenn. Oct. 26, 2015). 

Regardless of whether any complications re- 
sulting from the mother’s Rh-sensitization ac- 
tually would occur in the future, appellees 
failed to show that the mother could not prove 
she suffered from an injury in this case, and 
summary judgment was improper. Rye v. Wom- 
en’s Care Ctr. of Memphis, — S.W.3d —, 2014 
Tenn. App. LEXIS 131 (Tenn. Ct. App. Mar. 10, 
2014), affd in part, rev'd in part, Rye v. Wom- 
en’s Care Ctr. of Memphis, MPLLC, 477 S.W.3d 
235, 2015 Tenn. LEXIS 906 (Tenn. Oct. 26, 
2015). 

Because any future damages from possible 
blood transfusions required by the mother were 
at best speculative and contingent, summary 
judgment was affirmed on that issue specifi- 
cally. Rye v. Women’s Care Ctr. of Memphis, — 
S.W.3d —, 2014 Tenn. App. LEXIS 131 (Tenn. 
Ct. App. Mar. 10, 2014), aff'd in part, rev’d in 
part, Rye v. Women’s Care Ctr. of Memphis, 
MPLLC, 477 S.W.3d 235, 2015 Tenn. LEXIS 
906 (Tenn. Oct. 26, 2015). 
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In this medical malpractice case, the moth- 
er’s Rh-sensitivity was a cognizable injury suf- 
ficient to withstand appellees’ summary judg- 
ment motion, given a doctor’s testimony that 
she suffered an injury in the form of Rh disease, 
an altered body status, and although there was 
expert testimony refuting this, the doctor’s af- 
fidavit created a material factual dispute, mak- 
ing summary judgment improper. Rye v. Wom- 
en’s Care Ctr. of Memphis, — S.W.3d —, 2014 
Tenn. App. LEXIS 131 (Tenn. Ct. App. Mar. 10, 
2014), affd in part, rev'd in part, Rye v. Wom- 
en’s Care Ctr. of Memphis, MPLLC, 477 8.W.3d 
235, 2015 Tenn. LEXIS 906 (Tenn. Oct. 26, 
2015). 

Trial court did not err by denying children’s 
loaned servant defense motion or by denying a 
contractor’s motion for summary judgment on 
the loaned servant defense issue because the 
evidence did not provide a clear answer to the 
question of who directed a nurse’s treatment of 
the decedent; there was a genuine issue of 
material fact as to who actually controlled a 
nurse in the contractor’s employ and to what 
degree. Harmon v. Hickman Cmty. Healthcare 
Servs., — S.W.3d —, 2018 Tenn. App. LEXIS 
374 (Tenn. Ct. App. June 29, 2018), rev'd, 594 
S.W.3d 297, 2020 Tenn. LEXIS 14 (Tenn. Jan. 
28, 2020). 

Trial court properly denied a contractor’s 
motion for summary judgment in children’s 
action under the Health Care Liability Act 
because there was a genuine dispute of mate- 
rial fact as to the amount and degree of control 
that a county had over the actions of a nurse 
who was in the contractor’s employ; there was 
no evidence that when a settlement was ex- 
ecuted, the parties specifically intended the 
contractor or the nurse to be included as an 
“other person, firm, and corporation of any 
released party.” Harmon v. Hickman Cmty. 
Healthcare Servs., — S.W.3d —, 2018 Tenn. 
App. LEXIS 374 (Tenn. Ct. App. June 29, 2018), 
rev'd, 594 S.W.3d 297, 2020 Tenn. LEXIS 14 
(Tenn. Jan. 28, 2020). 

Award of summary judgment to a doctor ina 
health care liability case was inappropriate 
because the surviving spouse presented suffi- 
cient evidence through the deposition and affi- 
davit of the surviving spouse’s expert witness, 
at the summary judgment stage, to create a 
dispute of fact concerning alleged deviation by 
the doctor from the standard of care and cau- 
sation of the decedent’s death. Davis v. Ellis, — 
S.W.3d —, 2020 Tenn. App. LEXIS 493 (Tenn. 
Ct. App. Nov. 5, 2020). 


18. Causation. 

In a suit brought under T.C.A. § 29-26-115, 
alleging that a neurological clinic’s failure to 
treat the patient in a timely manner for a 
ruptured disc resulted in permanent neurologi- 
cal injury, the trial court erred in granting the 
clinic’s motion for judgment in accordance with 
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a motion for a directed verdict as the testimony 
of several of the expert witnesses presented 
sufficient evidence of causation to submit to a 
jury. A neurological expert testified that, had 
the patient’s disc been removed on the day 
before she developed foot drop, permanent in- 
jury would have been prevented. Kellon v. Lee, 
— §$.W.3d —, 2012 Tenn. App. LEXIS 323 
(Tenn. Ct. App. May 21, 2012). 

Trial court erred in finding that the patient 
failed to present evidence establishing causa- 
tion where the expert’s testimony was reason- 
ably interpreted to mean that the surgeon’s 
negligence proximately caused the patient’s eye 
injuries, and thus the testimony created a jury 
question on causation under T.C.A. § 29-26- 
115(a)(3). Dickson v. Kriger, — S.W.3d —, 2014 
Tenn. App. LEXIS 870 (Tenn. Ct. App. Dec. 30, 
2014). 

Trial court correctly granted a doctor sum- 
mary judgment because a patient failed to 
satisfy her burden of proof on the element of 
causation; there was no evidence to support a 
causal link between the doctor’s treatment in 
the emergency room and the patient’s injuries 
because the testimony of the patient’s expert 
failed to provide a reasonable basis for the 
conclusion that it was more likely than not the 
doctor’s conduct was a cause in fact of the 
patient’s injuries. Duncan v. Ledford, — S.W.3d 
—, 2016 Tenn. App. LEXIS 610 (Tenn. Ct. App. 
Aug. 24, 2016). 

Because the trial court properly determined 
that a patient’s widow could only establish the 
requisite causation if the jury found that the 
cricoid cartilage was fractured, it did not err in 
using the special verdict form; the record 
lacked sufficient material evidence for a jury to 
determine that an “otherwise injured” cricoid 
cartilage caused the patient’s stenosis. Popick 
v. Vanderbilt Univ., — S.W.3d —, 2017 Tenn. 
App. LEXIS 171 (Tenn. Ct. App. Mar. 13, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
443 (Tenn. July 18, 2017). 

In this healthcare liability action, the com- 
pany made a properly supported motion for 
summary judgment showing that the alleged 
breach of failing to keep the deceased’s bed 
elevated did not cause or contribute to her 
death or to any other injury; the burden then 
shifted to the estate to show an issue of fact 
with regard to causation, but although the 
estate offered the testimony of a nurse, she was 
not competent to testify as to that issue. Estate 
of Sample v. Life Care Ctrs. of Am., Inc., — 
S.W.3d —, 2017 Tenn. App. LEXIS 684 (Tenn. 
Ct. App. Oct. 11, 2017). 

Trial court’s decision excluding the expert’s 
testimony on causation and granting summary 
judgment to defendant on that basis was up- 
held on appeal; at issue was whether drug 
withdrawal led to or caused the patient’s death, 
and the expert’s declarations did not reflect any 
experience with drug withdrawal. Harmon v. 
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Hickman Cmty. Healthcare Servs., 594 S.W.3d 


‘297, 2020 Tenn. LEXIS 14 (Tenn. Jan. 28, 


2020). 

In a health care liability action, because the 
pharmacist’s affidavit did not show how his 
education and experience as a pharmacist 
made him competent to opine as to the cause of 
the patient’s stroke or to rule out other possible 
causes for her death, the pharmacist’s causa- 
tion proof was properly excluded, and summary 
judgment was properly granted to the phar- 
macy defendants on the claim that they caused 
the patient’s death by failing to provide ad- 
equate instructions to her regarding the poten- 
tially dangerous and irreversible side effects of 
the prescribed drug. Kidd v. Dickerson, — 
S.W.3d —, 2020 Tenn. App. LEXIS 4438 (Tenn. 
Ct. App. Oct. 5, 2020). 

Because the statute defining the practice of 
pharmacy does not contain a prohibition on 
making a medical diagnosis, it does not render 
a pharmacist ipso facto incompetent to express 
any opinion on causation for purposes of satis- 
fying the statute regarding expert testimony in 
a health care liability action when the pharma- 
cist’s expert opinion is otherwise admissible 
and relevant. Kidd v. Dickerson, — S.W.3d —, 
2020 Tenn. App. LEXIS 443 (Tenn. Ct. App. Oct. 
5, 2020). 


21. Emergency Medicine. 

In a patient’s medical malpractice action, the 
trial court erred in issuing a jury instruction on 
the sudden emergency doctrine because the 
physicians had time, while minimal, for reflec- 
tion and thought before deciding on the best 
course of action; the emergent situation was not 
unexpected, as evidenced by the decision to 
deliver the patient’s baby in the operating room 
rather than a birthing suite, the presence of an 
“army” to assist in the delivery, and the ad- 
vanced preparations made. Vandyke v. Foulk, 
— §.W.3d —, 2017 Tenn. App. LEXIS 621 
(Tenn. Ct. App. Sept. 18, 2017), appeal denied, 
—§.W.3d —, 2018 Tenn. LEXIS 127 (Tenn. Feb. 
14, 2018). 


22. Res Ipsa Loquitur. 

Trial court properly refused to give a res ipsa 
loquitur instruction under T.C.A. § 29-26- 
115(c) as there was evidence that permitted the 
jury to find that stitching the patient’s bowel to 
the patient’s fascia could occur even when the 
physician used due care; the patient did not 
show that the injury ordinarily would not occur 
but for negligence. Smith v. Mills, — S.W.3d —, 
2011 Tenn. App. LEXIS 539 (Tenn. Ct. App. Oct. 
4, 2011), appeal denied, — S.W.3d —, 2012 
Tenn. LEXIS 104 (Tenn. Feb. 15, 2012). 

In a health care liability action by a patient 
and his wife, arising from claims that a doctor 
negligently performed surgery on the patient’s 
arm, there was no error in failing to instruct 
the jury on res ipsa loquitur because there was 
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direct evidence presented of the doctor’s alleged 
negligence. Burchfield v. Renfree, — S.W.3d —, 
2013 Tenn. App. LEXIS 685 (Tenn. Ct. App. Oct. 
18, 2013). 

In a medical malpractice action, the trial 
court did not err in granting the doctor’s motion 
for directed verdict as to the patient’s res ipsa 
loquitur claim because one of the patient’s own 
experts acknowledged that injury to the dura 
could occur in the absence of negligence, and it 
was not necessary for the jury to infer any 
degree of negligence on the doctor’s part; as to 
the claim regarding penetration of the dura 
because there was no evidence to support that 
injury to the dura alone caused injury to the 
patient; and as to the blunt trauma claim 
because such a claim was never properly articu- 
lated in the pleadings nor was such a claim 
tried. Bearden v. Lanford, — S.W.3d —, 2013 
Tenn. App. LEXIS 845 (Tenn. Ct. App. Dec. 30, 
2013), appeal denied, — S.W.3d —, 2014 Tenn. 
LEXIS 425 (Tenn. May 14, 2014). 

Plaintiffs alleged specific acts of negligence in 
support of their claim, and thus application of 
the doctrine of res ipsa loquitur was precluded. 
Gilreath v. Chattanooga-Hamilton Cnty. Hosp. 
Auth., — S.W.3d —, 2016 Tenn. App. LEXIS 
412 (Tenn. Ct. App. June 15, 2016). 

In this healthcare liability action, since the 
patient supported both elements of her res ipsa 
loquitur claim and there were issues for the 
jury, the trial court erred in granting summary 
judgment; the doctor admitted he had exclusive 
control of the instrumentation during the pro- 
cedures and the patient’s expert testified that 
her eye injury did not occur without negligence. 
Anderson v. Wang, — S.W.3d —, 2018 Tenn. 
App. LEXIS 590 (Tenn. Ct. App. Oct. 5, 2018). 

In this healthcare liability action, because 
the patient was proceeding on res ipsa loquitur 
grounds, her expert was not required to state 
which instrumentation in the exclusive control 
of the doctor probably caused patient’s injuries, 
indicate a probable breach of the standard of 
care, or define the applicable standard of care. 
Anderson v. Wang, — S.W.3d —, 2018 Tenn. 
App. LEXIS 590 (Tenn. Ct. App. Oct. 5, 2018). 

Res ipsa loquitur did not apply because a 
patient failed to show that the “instrumental- 
ity” that caused his alleged fall was in the 
exclusive control of a clinic and a hospital and 
that his alleged injury was one which ordinar- 
ily dd not occur in the absence of negligence; it 
was beyond the common knowledge of layper- 
sons what actions on the part of a medical 
assistant were required to meet the standard of 
care required of a medical assistant in a situa- 
tion such as the one at issue. Estate of Shelton 
v. Greeneville Urgent Care, 605 S.W.3d 463, 
2019 Tenn. App. LEXIS 310 (Tenn. Ct. App. 
June 24, 2019). 


24. “Community.” 
Trial court in a medical malpractice (now 
health care liability) case erred in granting 
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defendant doctor’s motion to exclude the testi- 
mony of plaintiff patient’s expert and the doc- 
tor’s motion for summary judgment because the 
expert witness was qualified under Tenn. R. 
Evid. 702 where he, although he had no first- 
hand experience in the local community, had 
familiarized himself with the characteristics of 
the local medical community. Further, there 
was no requirement that the expert have first- 
hand knowledge of the standard of care in the 
local community because the expert opined that 
a national standard of care applied. Kennard v. 
Townsend, — S.W.3d —, 2012 Tenn. App. 
LEXIS 1389 (Tenn. Ct. App. Mar. 2, 2012). 


27. Expert Not Qualified. 

Grant of summary judgment in favor of the 
doctor in a medical malpractice (now health 
care liability) action was appropriate because 
the children’s expert was not qualified to testify 
under T.C.A. § 29-26-115 since they failed to 
show that their expert knew the acceptable 
standard of care in the community or any 
similar community. Kirk v. Chavin, — S.W.3d 
—, 2011 Tenn. App. LEXIS 293 (Tenn. Ct. App. 
June 3, 2011). 

Defendants were entitled to summary judg- 
ment in a malpractice (now health care liabil- 
ity) suit because contradictory statements 
made by plaintiffs’ expert related to his ability 
to testify as to the standard of care for each 
defendant, and presented an unequivocal and 
irreconcilable conflict; further, the expert failed 
to demonstrate that he was qualified under 
T.C.A. § 29-26-115 to render an expert opinion 
on the standard of care. Each doctor alleged in 
their statement that they complied with the 
applicable standard of care, leaving no issues 
for the trial court to consider. Mise v. Methodist 
Med. Ctr. of Oak Ridge, — S.W.3d —, 2012 
Tenn. App. LEXIS 259 (Tenn. Ct. App. Apr. 23, 
2012), 

Because a physician was a general practitio- 
ner who had not performed surgery or provided 
post-surgery care in a hospital setting within 
the year preceding alleged wrongful acts, the 
physician was not qualified in a malpractice 
case to give expert witness testimony as to 
whether chemo-embolization or radiofrequency 
ablation was appropriate in a patient’s case, 
whether a medical group breached the appro- 
priate standard of care in how it performed 
those procedures, or whether the medical 
group’s post-surgery treatment conformed to 
the applicable standard of care. Bock v. UT 
Med. Group, 924 F. Supp. 2d 923, 2013 U.S. 
Dist. LEXIS 18576 (W.D. Tenn. Feb. 12, 2013). 

Trial court did not err in finding that plain- 
tiffs’ expert witness was not qualified under 
T.C.A. § 29-26-115 to testify as an expert in the 
medical malpractice case as there was no evi- 
dence to support a finding that the witness had 
current or recent expertise in the field of jaun- 
dice, bilirubin metabolism, bilirubin encepha- 
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lopathy, or the standard of care under the 
American Academy of Pediatrics’ Guidelines for 
jaundice such that his testimony would aid the 
trier of fact in a determination of whether 
either doctor deviated from the applicable stan- 
dard of care in treating plaintiffs’ jaundiced 
infant. Mitchell v. Jackson Clinic, P.A., 420 
S.W.3d 1, 2013 Tenn. App. LEXIS 240 (Tenn. 
Ct. App. Apr. 9, 2013), appeal denied, — S.W.3d 
—, 2013 Tenn. LEXIS 811 (Tenn. Oct. 17, 2013). 

District court did not abuse its discretion in 
denying a surviving spouse’s motion for volun- 
tary dismissal of her medical malpractice 
claim; an absolute defense existed at the time of 
the motion, as the spouse had failed to produce 
an expert who was qualified under Tennessee 
law. Smith v. Holston Med. Group, P.C., — F.3d 
—, — FED App. —, 2014 U.S. App. LEXIS 
23336 (6th Cir. Dec. 9, 2014). 

Trial court did not err in granting a nurse 
practitioner summary judgment based on the 
lack of competence of a patient’s expert to 
provide expert testimony regarding the stan- 
dard of care applicable to nurse practitioners 
because the expert testified that he did not 
practice with nurse practitioners, was not fa- 
miliar with their educational backgrounds, and 
was not familiar with the standard of care 
applicable to them. Mikheil v. Nashville Gen. 
Hosp., — 8.W.3d —, 2016 Tenn. App. LEXIS 65 
(Tenn. Ct. App. Jan. 29, 2016), appeal denied, 
— $.W.3d —, 2016 Tenn. LEXIS 477 (Tenn. 
June 23, 2016). 


28. Ordinary Negligence. 

Trial court erred in granting health care 
providers’ motion in limine to exclude any com- 
ment, reference, or argument by parents’ coun- 
sel that their healthcare liability case was 
analogous to any case in which a defendant’s 
negligence was compared to the duty of the 
average person because its pretrial order 
amounted to a prophylactic prior restraint on 
counsel’s privilege to argue by analogizing the 
health care liability action to any ordinary 
negligence case. McKenzie v. Women’s Health 
Servs. -Chattanooga, P.C., — S.W.3d —, 2018 
Tenn. App. LEXIS 484 (Tenn. Ct. App. Aug. 20, 
2018), review denied and ordered not pub- 
lished, McKenzie v. Women’s Health Services- 
Chattanooga, P.C., — S.W.3d —, 2019 Tenn. 
LEXIS 37 (Tenn. Feb. 20, 2019). 


29. Sufficient Evidence. 
Expert’s testimony that a doctor complied 
with the standard of care and that stitching the 


patient’s bowel to the patient’s fascia could’ 


occur even when excellent care was given and 
in the absence of negligence was sufficient 
evidence alone to support a defense verdict in a 
medical malpractice (now health care liability) 
case; further, the doctor testified that the doctor 
did not deviate from the standard of care and 
described how a stitch could pass through the 
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bowel even when the surgeon had used the 
utmost care. Smith v. Mills, — S.W.3d —, 2011 
Tenn. App. LEXIS 539 (Tenn. Ct. App. Oct. 4, 
2011), appeal denied, — S.W.3d —, 2012 Tenn. 
LEXIS 104 (Tenn. Feb. 15, 2012). 

In parents’ medical malpractice (now health 
care liability) suit, the trial court properly de- 
nied the hospital’s motion for a directed verdict 
on the basis that the parents’ expert set forth a 
“loss of chance” theory whereby the alleged acts 
of the doctor might have resulted in the minor 
patient’s injuries. While the expert’s testimony 
lacked complete certainty on the exact loss 
sustained due to the doctor’s negligence, it was 
sufficient to overcome a directed verdict on the 
issue of causation. Gaw v. Vanderbilt Univ., — 
S.W.3d —, 2012 Tenn. App. LEXIS 255 (Tenn. 
Ct. App. Apr. 19, 2012). 

Hospital was entitled to a directed verdict in 
a health care liability action because the pa- 
tient, despite expert testimony, failed to estab- 
lish vicarious liability of the hospital, when the 
patient alleged that the patient was negligently 
and recklessly discharged from the hospital, 
which allowed an infection to progress to the 
point that the patient’s leg was amputated, in 
that the patient failed to identify any indi- 
vidual agent of the hospital that deviated from 
the alleged standard of care and caused the 
injury. Miller v. Vanderbilt Univ., — S.W.3d —, 
2017 Tenn. App. LEXIS 655 (Tenn. Ct. App. 
Sept. 29, 2017), review denied and ordered not 
published, — S.W.3d —, 2018 Tenn. LEXIS 69 
(Tenn. Feb. 14, 2018). 


30. Applicability 

Trial court properly dismissed a medical mal- 
practice suit against a medical center because 
the patient alleged that, during an MRI scan, 
her brace became magnetized to the side of the 
MRI machine, causing injuries, and the MRI 
technician’s evaluation required specialized ex- 
pertise substantially related to the rendition of 
medical treatment; thus, the claims were medi- 
cal malpractice claims governed by the Tennes- 
see Medical Malpractice Act, T.C.A. §§ 29-26- 
115 to 29-26-122, and the document filed by 
patient did not contain the information re- 
quired by T.C.A. § 29-26-122. Caldwell v. Van- 
derbilt Univ., — S.W.3d —, 2013 Tenn. App. 
LEXIS 123 (Tenn. Ct. App. Feb. 20, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
517 (Tenn. June 13, 2013), overruled in part, 
Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 570, 
2015 Tenn. LEXIS 436 (Tenn. May 29, 2015). 

Where a patient’s heirs alleged that the pa- 
tient died from an allergic reaction to heparin 
injections that had been administered despite 
the patient’s objections, the heirs adequately 
pled their medical battery claim because medi- 
cal battery is not subject to the Tennessee 
Medical Malpractice Act, the heparin injections 
qualified as “procedures,” and the complaint 
made out a case for nonconsensual contact that 
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violated the patient’s right to bodily integrity 
and proximately caused the patient’s death. 
Shuler v. Garrett, 743 F.3d 170, 2014 FED App. 
33P, 2014 U.S. App. LEXIS 2772 (6th Cir. Feb. 
14, 2014). 

Trial court correctly determined that a wid- 
ower’s claims against a doctor and a hospital fit 
within the framework of medical malpractice, 
as opposed to negligence, because the claims 
pertained to examining the deceased for signs 
of internal bleeding and his subsequent treat- 
ment; analyzing each of the allegations would 
require specialized medical knowledge that a 
lay person would not ordinarily possess. Cright 
v. Overly, — S.W.3d —, 2016 Tenn. App. LEXIS 
770 (Tenn. Ct. App. Oct. 17, 2016), review 
denied and ordered not published, — S.W.3d —, 
2017 Tenn. LEXIS 146 (Tenn. Feb. 21, 2017). 


31. Amended Complaint. 

Medical malpractice complaint filed by a de- 
ceased patient’s widow, which included an ini- 
tial certificate of good faith, was properly dis- 
missed by the trial court as against a doctor 
because when she amended her complaint to 
add him, she failed to contemporaneously file a 
second certificate of good faith. Groves v. Col- 
burn, — 8.W.3d —, 2013 Tenn. App. LEXIS 494 
(Tenn. Ct. App. July 30, 2013). 


32. Future Medidcal Expenses. 

Parents were seeking damages for the future 
medical expenses, including appropriate treat- 
ment of an unborn child, who was put at risk 
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due to the mother’s Rh-sensitization; the fact 
that an unborn child would most likely receive 
treatment did not defeat their claim for future 
medical expenses, but merely altered the type 
and extent of damages that could be awarded. 
Rye v. Women’s Care Ctr. of Memphis, — 
S.W.3d —, 2014 Tenn. App. LEXIS 131 (Tenn. 
Ct. App. Mar. 10, 2014), affd in part, rev’d in 
part, Rye v. Women’s Care Ctr. of Memphis, 
MPLLC, 477 S.W.3d 235, 2015 Tenn. LEXIS 
906 (Tenn. Oct. 26, 2015). 


33. Cause of Action. 

Parents had not brought a cause of action on 
behalf of any future child they might conceive, 
but rather for medical expenses the mother was 
likely to incur as a result of complications with 
a future pregnancy; the cause of action, there- 
fore, belonged to the mother, rather than a 
future unborn child. Rye v. Women’s Care Ctr. 
of Memphis, — S.W.3d —, 2014 Tenn. App. 
LEXIS 131 (Tenn. Ct. App. Mar. 10, 2014), affd 
in part, rev'd in part, Rye v. Women’s Care Ctr. 
of Memphis, MPLLC, 477 S.W.3d 235, 2015 
Tenn. LEXIS 906 (Tenn. Oct. 26, 2015). 

Plaintiffs did not set forth any specific facts 
to establish that the hospital acted with less 
than or failed to act with reasonable care or 
that such failure proximately caused the pa- 
tient’s injuries; these allegations did not estab- 
lish the hospital’s direct negligence. Gilreath v. 
Chattanooga-Hamilton Cnty. Hosp. Auth., — 
S.W.3d —, 2016 Tenn. App. LEXIS 412 (Tenn. 
Ct. App. June 15, 2016). 


29-26-116. Statute of limitations — Counterclaim for damages. 


NOTES TO DECISIONS 


ANALYSIS 


os Applicability. 

4, Discovery of Injury. 

6 Identity of Tortfeasor. 

7. —Fraudulent Concealment. 
9. Actions Barred. 

10. Savings Statute. 

11. Mental Incompetency. 

13. Miscellaneous. 

14. Waiver. 


3. Applicability. 

Medical malpractice (now health care liabil- 
ity) statute of repose—T.C.A. § 29-26-116(a)— 
barred all of an executor’s claims against a 
dentist related to a tooth extraction. Range v. 
Sowell, — S.W.3d —, 2009 Tenn. App. LEXIS 
871 (Tenn. Ct. App. Dec. 22, 2009). 

Finding against the deceased patient’s 
Spouse in a medical malpractice (now health 
care liability) action was appropriate because 
none of the employees who accepted service 
were agents authorized by appointment to re- 


ceive service of process on behalf of either the 
corporation or the individual physician. Be- 
cause the spouse never effectively served the 
physician or the corporation with process and 
because the corporation and physician did not 
waive that defense, the one-year statute of 
limitations for malpractice (now health care 
liability) actions had run. Hall v. Haynes, 319 
S.W.3d 564, 2010 Tenn. LEXIS 684 (Tenn. Aug. 
26, 2010). 

It was error to dismiss a wife’s loss of consor- 
tium claim, related to the wife’s husband’s 
medical treatment, with prejudice on statute of 
limitations grounds because it could not be 
determined when the wife experienced a loss of 
consortium causing the statute of limitations to 
run. Igou v. Vanderbilt Univ., — S.W.3d —, 
2015 Tenn. App. LEXIS 162 (Tenn. Ct. App. 
Mar. 27, 2015). 

Petition brought by a deceased former pa- 
tient’s children and the patient’s estate for a 
declaratory judgment against a doctor—alleg- 
ing that the doctor was to be compelled to 
arbitrate their claims—was barred by the stat- 
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ute of limitations for a health care liability 
action because the case was actually a health 
care liability action in that the claims against 
the doctor concerned the doctor’s conduct and 
responsibilities as the patient’s primary physi- 
cian that required medical expertise and the 
rendition of medical treatment. Estate of Myers 
v. Questell, — S.W.3d —, 2018 Tenn. App. 
LEXIS 391 (Tenn. Ct. App. July 6, 2018), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 684 
(Tenn. Nov. 15, 2018). 

Patient’s power of attorney (POA) failed to 
identify on the medical authorization the iden- 
tity of the individual authorized to receive the 
patient’s records, which precluded defendants 
from obtaining the patient’s medical records, 
and thus POA failed to substantially comply 
with the statute to provide a HIPAA-compliant 
medical authorization; this prevented her from 
relying on the 120-day extension of the statute 
of limitations, and as no extraordinary cause 
sufficient to excuse her noncompliance was 
shown, the cause was dismissed with prejudice. 
Hancock v. BJR Enters., LLC, — S.W.3d —, 
2020 Tenn. App. LEXIS 219 (Tenn. Ct. App. 
May 14, 2020), appeal denied, Hancock v. BJR 
Enters., LLC, — S.W.3d —, 2020 Tenn. LEXIS 
505 (Tenn. Sept. 16, 2020). 


4. Discovery of Injury. 

Doctor’s state law claims of negligence and 
intentional infliction of emotional distress 
claims were barred by T.C.A. § 28-3-104 and 
the medical malpractice (now health care liabil- 
ity) claim was time-barred under T.C.A. § 29- 
26-116, because the doctor knew or should have 
known of defendant physician’s allegedly ac- 
tionable statements in a state court malprac- 
tice (now health care liability) action against 
the doctor and the doctor failed to bring the 
current federal action against the physician 
and others within the applicable statute of 
limitations. Feild v. Graffagnino, 514 F. Supp. 
— 2d 1036, 2007 U.S. Dist. LEXIS 71052 (W.D. 
- Tenn. Sept. 11, 2007). 

Facts supported the trial court’s finding that 
the decedent’s wife had sufficient notice that 
the decedent may have suffered an injury due 
to the doctor’s negligence, at the latest, on June 
6, 2001, the date that he slipped into a coma as 
the decedent informed his wife of his fear that 
the treatment offered by the doctor was not 
adequate. Since the wife’s complaint was not 
filed until June 11, 2002, it was filed outside the 
statute of limitations. Young v. Lisa Kennedy, 
429 S.W.3d 536, 2013 Tenn. App. LEXIS 523 
(Tenn. Ct. App. Aug. 13, 2013), rehearing de- 
nied, Young v. Kennedy, 429 S.W.3d 536, 2013 
Tenn. App. LEXIS 849 (Tenn. Ct. App. 2013), 
appeal denied, Young ex rel. Estate of Young v. 
Kennedy, — S.W.3d —, 2014 Tenn. LEXIS 174 
(Tenn. Feb. 11, 2014). 

Trial court erred in granting a doctor sum- 
mary judgment on a medical malpractice claim 
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based on T.C.A. § 29-26-116 (2012) where there 
were genuine issues of fact as to when the 
patient, as a lay person, became aware that the 
doctor’s diagnosis of his illness was incorrect, 
thereby resulting in the delay of proper treat- 
ment for a spinal abscess. Rogers v. Blount 
Mem’ Hosp., Inc., — S.W.3d —, 2016 Tenn. 
App. LEXIS 151 (Tenn. Ct. App. Feb. 29, 2016). 

Mother and her child knew or should have 
known that they were injured as a result of the 
doctor’s wrongful conduct on June 21, 2012, 
and their claims accrued on that date; the 
discovery rule did not delay the accrual of their 
claims under T.C.A. § 29-26-116(a)(2). Wood- 
ruff v. Walker, 542 S.W.3d 486, 2017 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. May 26, 2017), 
appeal denied, — 8.W.3d —, 2017 Tenn. LEXIS 
648 (Tenn. Oct. 5, 2017). 

Although the buyer of a home alleged that 
the seller’s fraudulent misrepresentations and 
concealment and the discovery rule tolled the 
statutes of limitations in regard to the buyer’s 
claims of fire damage to the home, the appellate 
court concluded that a reasonable jury could 
not have legitimately resolved the facts relied 
upon by the buyer in the buyer’s favor. There- 
fore, the trial court acted appropriately by 
summarily dismissing all of the buyer’s claims 
as time barred. Eldridge v. Savage, — S.W.3d 
—, 2017 Tenn. App. LEXIS 777 (Tenn. Ct. App. 
June 7, 2017). 

Wrongful death action was barred by the 
one-year statute of limitations because the 
complaint was not timely filed as pre-suit no- 
tice was not given within one year of the date of 
discovery of the cause of action against the 
hospital in which the decedent received medical 
treatment. Pursuant to the discovery rule, as 
evidenced by the administrator of the dece- 
dent’s estate seeking through counsel dece- 
dent’s medical records, the executor had con- 
structive knowledge of the decedent’s claim 
more than one year before pre-suit notice was 
sent. Daffron v. Mem’] Health Care Sys., 605 
S.W.3d 11, 2019 Tenn. App. LEXIS 495 (Tenn. 
Ct. App. Oct. 7, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 134 (Tenn. Feb. 21, 
2020). 


6. Identity of Tortfeasor. 


7. —Fraudulent Concealment. 

Patient and his wife were not entitled to rely 
on the fraudulent concealment doctrine to toll 
the statute of limitations with respect to their 
claim against a doctor, and they were not en- 
titled to rely on the discovery rule because they 
nothing in their complaint suggesting that the 
doctor affirmatively concealed the patient’s in- 
jury or was involved in his care; the patient and 
wife were aware that the patient had suffered 
an injury and that the doctor was involved with 
his care. Brookins v. Tabor, — $.W.3d —, 2018 
Tenn. App. LEXIS 139 (Tenn. Ct. App. Mar. 15, 
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2018), substituted opinion, — S.W.3d —, 2018 
Tenn. App. LEXIS 250 (Tenn. Ct. App. May 8, 
2018). 


9. Actions Barred. 

Medical malpractice (now health care liabil- 
ity) action brought under the Federal Tort 
Claims Act was barred by the three year stat- 
ute of repose in T.C.A. § 29-26-116(a)(3) be- 
cause the Tennessee savings statute, T.C.A. 
§ 28-1-105(a), was long exhausted with the 
voluntary dismissal of plaintiffs’ state court 
action, and the filing of plaintiffs’ Federal Tort 
Claims Act claims was well beyond both the 
statute of limitations and the statute of repose. 
Logan Proffitt Irrevocable Trust v. Mathers, — 
F. Supp. 2d —, 2011 U.S. Dist. LEXIS 111200 
(E.D. Tenn. Aug. 2, 2011). 

Trial court’s decision to grant defendants 
summary judgment was proper because plain- 
tiffs’ third lawsuit was not filed within the 
statute of limitations, T.C.A. § 29-26-116, and 
the lawsuit was filed outside the one-year sav- 
ings period, T.C.A. § 28-1-105(a); even if the 
trial court had consolidated the second lawsuit 
and the third lawsuit pursuant to Tenn. R. Civ. 
P. 42.01, that would not have changed the fact 
that the third lawsuit was not filed within the 
statute of limitations, and because the lawsuits 
were separate actions, consolidation could not 
cure defects in either lawsuit. Givens v. Vander- 
bilt Univ., — S.W.3d —, 2011 Tenn. App. LEXIS 
591 (Tenn. Ct. App. Oct. 28, 2011), appeal 
denied, — S.W.3d —, 2012 Tenn. LEXIS 76 
(Tenn. Feb. 21, 2012). 

In a medical malpractice action, the defend- 
ing hospital’s motion for summary judgment 
seeking dismissal was granted as to the hus- 
band’s loss of consortium claim because under 
the applicable statute of limitations, he had 
one-year to commence his suit, and he did not 
file his Tennessee state court complaint until 
one year and ninety-three days after his wife’s 
(the patient’s) release date, thus, his loss of 
consortium claim was untimely. Tangradi v. 
Baptist Mem. Hosp., — F. Supp. 2d —, 2012 
U.S. Dist. LEXIS 93276 (W.D. Tenn. July 6, 
2012). 

Patient’s medical malpractice suit was 
barred under the statute of repose, T.C.A. § 29- 
26-116(a)(3), as the suit was filed on January 
26, 2010, three years and two months after the 
date on which the alleged negligence occurred 
on November 24, 2006; the fraudulent conceal- 
ment exception did not toll the statute of repose 
as the doctors did not take affirmative actions 
to conceal anything, and their failure to tell the 
patient that she had had a myocardial infarc- 
tion in the emergency room was known to the 
patient when she filed a first suit in 2007 as she 
had possession of her medical records at that 
time. Woodard v. Gross, — S.W.3d —, 2012 
Tenn. App. LEXIS 624 (Tenn. Ct. App. Sept. 10, 
2012). 
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Husband’s medical malpractice action was 
time-barred where: (1) The husband failed to 
comply with T.C.A. § 29-26-121(a)(2) as he did 
not give the providers Health Insurance Porta- 
bility and Accountability Act of 1996-compliant 
authorizations permitting them to exchange 
his wife’s medical records; (2) No provision of 
the Tennessee Medical Malpractice Act, T.C.A. 
§ 29-26-115 et seq., required potential defen- 
dants to assist a claimant with compliance with 
§ 29-26-121; and (3) The husband was not 
entitled to an extension under § 29-26-121(c) of 
the T.C.A. § 29-26-116 limitations period. 
Vaughn v. Mt. States Health Alliance, — S.W.3d 
—, 2013 Tenn. App. LEXIS 159 (Tenn. Ct. App. 
Mar. 5, 2013), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 409 (Tenn. May 15, 2014), over- 
ruled, Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 
570, 2015 Tenn. LEXIS 436 (Tenn. May 29, 
2015), overruled in part, Eiswert v. United 
States, 619 Fed. Appx. 483, 2015 U.S. App. 
LEXIS 13878, 2015 FED App. 537N (6th Cir. 
Tenn. 2015). 

Trial court did not err in granting summary 
judgment in favor of a doctor, who performed a 
pregnancy-avoidance medical procedure on a 
patient, based on the statute of limitations as 
the evidence showed that the patient was at 
least on inquiry notice of the patient’s preg- 
nancy no later than November 27, 2009, given 
that the patient’s deposition and affidavit indi- 
cated that she suspected she was pregnant on 
that date and received at least some confirma- 
tion of her suspicion in the form of a positive 
result on a home pregnancy test. Since suit was 
not filed within the 120-day period, it was 
untimely. Speck v. Woman’s Clinic, P.A., — 
S.W.3d —, 2013 Tenn. App. LEXIS 612 (Tenn. 
Ct. App. Sept. 18, 2013), appeal denied, Speck v. 
Woman’s Clinic, — S.W.3d —, 2014 Tenn. 
LEXIS 26 (Tenn. Jan. 14, 2014). 

Health care liability action was untimely due 
to a failure to substantially comply with the 
statutory notice requirements; a Health Insur- 
ance Portability and Accountability Act of 1996 
(HIPAA) medical authorization form provided 
did not substantially comply with the statutory 
requirements. The trial court did not err by 
failing to excuse compliance in this case be- 
cause no valid reason was given; this case did 
not fall within one of the limited circumstances 
anticipated by HIPAA that would have allowed 
for the use of the records without authorization. 
Roberts v. Prill, — S.W.3d — (Tenn. Ct. App. 
June 26, 2014). 

Fraudulent concealment doctrine did not toll 
the statutes of limitations and repose in a 
medical malpractice action because, while the 
physician’s act of “authenticating” the patient’s 
records and changing the diagnosis could be 
evidence of concealment, the patient’s children 
received notice of the alleged fraudulent con- 
cealment on July 22, 2010, but did not file an 
amended complaint to add the physician as a 
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} defendant until February 1, 2012, which was 
} five years after the initial complaint. Robinson 
‘v. Baptist Mem’! Hosp., 464 S.W.3d 599, 2014 
} Tenn. App. LEXIS 404 (Tenn. Ct. App. July 11, 
| 2014), appeal denied, — S.W.3d —, 2014 Tenn. 
} LEXIS 1073 (Tenn. Dec. 18, 2014). 

| ‘Trial court properly dismissed parents’ 
| claims as barred by the statute of limitations 
} under T.C.A. § 29-26-116, where the complaint 
} indicated that parents had sufficient facts to 
| put a reasonable person on notice that they had 
been injured by defendants’ negligence, and 
they failed to file their claims in a timely 
| manner thereafter. Vandergriff v. Parkridge E. 
4 Hosp., 482 S.W.3d 545, 2015 Tenn. App. LEXIS 
1671 (Tenn. Ct. App. Aug. 21, 2015), appeal 
| denied, Vandergriff v. Parkridge East Hosp., — 
1 S.W.3d —, 2015 Tenn. LEXIS 1014 (Tenn. Dec. 
i 11, 2015). 

{| ‘Trial court properly dismissed a patient’s 
i healthcare liability claims as barred by the 
| statute of limitations because the patient failed 
to file suit or provide pre-suit notice to doctors 
and professional entities before the statute of 
} limitations had run; the patient sent what 
| purported to be the pre-suit notice in a letter 
imore than a year after any alleged injury 
occurred or was discovered. Ibrahim v. Wil- 
}) iams, — S.W.3d —, 2016 Tenn. App. LEXIS 160 
(Tenn. Ct. App. Feb. 29, 2016), appeal denied, 
4— S.W.3d —, 2016 Tenn. LEXIS 471 (Tenn. 
|. June 23, 2016). 

| Because the medical authorization sent by a 
|conservator with the first notice letter was 
deficient, as it only permitted the recipient 
providers to send medical records to the conser- 
i vator’s counsel and not to other providers sent 
notice, the conservator did not receive a 120 
i day extension, which made the first complaint 
time-barred as it was filed beyond the statute of 
| Peimitations. Although the conservator volun- 


| second complaint was time-barred ee of 
the untimeliness of the first complaint. Dortch 
iv. Methodist Healthcare Memphis Hosps., — 
S.W.3d —, 2018 Tenn. App. LEXIS 62 (Tenn. Ct. 
App. Feb. 5, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 332 (Tenn. June 7, 2018). 

| Trial court properly dismissed a wife’s claim 
i for loss of consortium as barred by the statute 
of limitations because the wife she was not a 
| party to the patient’s original health care liabil- 
Hity complaint that was dismissed without 
prejudice; thus, the wife was unable to take 
advantage of the saving statute that was avail- 
able to the patient, her husband. Brookins v. 
i Tabor, — S.W.3d —, 2018 Tenn. App. LEXIS 
4.139 (Tenn. Ct. App. Mar. 15, 2018), substituted 
{ opinion, — S.W.3d —, 2018 Tenn. App. LEXIS 
250 (Tenn. Ct. App. May 8, 2018). 

| Mother’s claims based on a revoked adoption 
were time-barred because, (1) as to claims 
against a hospital social worker and hospital, 
the social worker had no direct pre-suit notice, 
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and the complaint against the hospital was 
filed after claims against the hospital’s agent 
social worker were barred, (2) an adoption 
agency and related parties provided no health 
care services, so a statutory 120-day extension 
did not apply, and (3) ordinary negligence 
claims were not filed within one year. Taylor v. 
Promise, — S.W.3d —, 2019 Tenn. App. LEXIS 
51 (Tenn. Ct. App. Jan. 31, 2019), appeal de- 
nied, Taylor v. Miriam’s Promise, — S.W.3d —, 
2019 Tenn. LEXIS 228 (Tenn. June 20, 2019). 

Wrongful death action was barred by the 
one-year statute of limitations because the 
complaint was not timely filed as pre-suit no- 
tice was not given within one year of the date of 
discovery of the cause of action against the 
hospital in which the decedent received medical 
treatment. Pursuant to the discovery rule, as 
evidenced by the administrator of the dece- 
dent’s estate seeking through counsel dece- 
dent’s medical records, the executor had con- 
structive knowledge of the decedent’s claim 
more than one year before pre-suit notice was 
sent. Daffron v. Mem’! Health Care Sys., 605 
S.W.3d 11, 2019 Tenn. App. LEXIS 495 (Tenn. 
Ct. App. Oct. 7, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 134 (Tenn. Feb. 21, 
2020). 

Because the patient filed her medical mal- 
practice action against the nurse practitioner’s 
supervising physician and employer more than 
three years after the negligent act occurred, her 
claims were barred by the statute of repose, 
and because the undisputed facts showed that 
she could not establish all the elements of 
fraudulent concealment, as the nurse practitio- 
ner never informed the physician or the em- 
ployer that she had written the prescription for 
the patient and they were not aware of the 
malpractice action until they were served in 
2013, the trial court did not err by granting 
summary judgment to the physician and em- 
ployer. Tucker v. Iveson, — S.W.3d —, 2020 
Tenn. App. LEXIS 105 (Tenn. Ct. App. Mar. 11, 
2020). 

Because the extension for filing a health care 
liability action resulting from pre-trial notice 
was unavailable to the parents of a deceased 
child, in that the parents failed to include 
complaint medical authorization forms with 
the notice, the parents’ cause of action against 
health care providers was time-barred pursu- 
ant to the one-year statute of limitations. Ow- 
ens v. Stephens, — S.W.3d —, 2020 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Apr. 16, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
547 (Tenn. Sept. 16, 2020). 

Dismissal of a former patient’s pro se health 
care liability action against a hospital was 
appropriate because, despite the patient’s mi- 
nority at the time of the alleged neglect by the 
hospital in the treatment of the patient and the 
patient’s mental incompetency, the patient’s 
claim was extinguished at least 35 years prior 
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to the filing of the complaint as the patient 
never asserted that the hospital fraudulently 
concealed its alleged negligence and there was 
no such evidence before the court. Cobble v. 
Erlanger Hosp., — S.W.3d —, 2020 Tenn. App. 
LEXIS 201 (Tenn. Ct. App. Apr. 30, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
434 (Tenn. July 17, 2020). 

Because there was substantial noncompli- 
ance with the statutory pre-suit notice require- 
ment, the 120-day extension from the date of 
the expiration of the statute of limitations 
when proper pre-suit notice was provided was 
unavailable. Accordingly, dismissal of the com- 
plaint in the health care liability case was 
appropriate because the complaint was filed 
outside of the one-year limitation period appli- 
cable to health care liability claims. Dial v. 
Klemis, — S.W.3d —, 2020 Tenn. App. LEXIS 
489 (Tenn. Ct. App. Nov. 2, 2020). 

Plaintiffs’ health care liability action was not 
timely filed against the hospital defendants 
because plaintiffs conceded that on October 31, 
2017, the patient was informed that the doctor 
had malpositioned screws during the July 6, 
2016, fusion surgery, and sent pre-suit notice to 
the doctor and his practice group on October 30, 
2018; and plaintiffs had knowledge of facts as of 
October 31, 2017, which were sufficient as a 
matter of law to put a reasonable person on 
notice that the patient had suffered an injury 
as a result of the wrongful conduct of the 
hospital defendants. Karr v. St. Thomas Mid- 
town Hosp., — S.W.3d —, 2021 Tenn. App. 
LEXIS 50 (Tenn. Ct. App. Feb. 10, 2021). 


10. Savings Statute. 

In a medical malpractice action, the defend- 
ing hospital’s motion for summary judgment 
seeking dismissal was denied because the pa- 
tient timely instituted her lawsuit under Tenn. 
R. Civ. P. 3, satisfied the requirements for 
voluntary dismissals under Tenn. R. Civ. P. 
41.01, and then re-filed the action within one 
year as required by T.C.A. § 28-1-105(a), thus, 
she met the Tennessee savings statute’s re- 
quirements to toll the statute of limitations for 
her claims. Tangradi v. Baptist Mem. Hosp., — 
F. Supp. 2d —, 2012 U.S. Dist. LEXIS 93276 
(W.D. Tenn. July 6, 2012). 

Trial court did not err in dismissing a doctor’s 
motion for summary judgment in a patient’s 
medical malpractice action because the patient 
was entitled to the 120 day extension to the one 
year statute of limitation set out in the Medical 
Malpractice Act, T.C.A. § 29-26-116(a)(1), as 
well as to the same extension to the three year 
statute of repose set out in § 29-26-116(a)(3); 
the Act, T.C.A. § 29-26-121(c), does apply to the 
saving statute, T.C.A. § 28-1-105. Rajvongs v. 
Wright, — S.W.3d —, 2012 Tenn. App. LEXIS 
393 (Tenn. Ct. App. June 18, 2012), affd, 432 
S.W.3d 808, 2013 Tenn. LEXIS 1000 (Tenn. Dec. 
12, 20183). 


REMEDIES AND SPECIAL PROCEEDINGS 


182 


Patient who filed his initial health care liabil- 
ity action before the enactment of the pre-suit 
notice requirements, voluntarily dismissed his 


original action, gave pre-suit notice and refiled — 


his suit more than one year later filed his suit 
after the one-year period under the saving 
statute since T.C.A. § 29-26-121 did not alter 
the traditional definition of commencement of a 
suit with the filing of the complaint; however, 
the patient was entitled to the 120-day exten- 
sion of the savings statute under T.C.A. § 29- 


26-121 because he gave pre-suit notice before © 
filing the second complaint. Rajvongs v. Wright, — 


432 S.W.3d 808, 2013 Tenn. LEXIS 1000 (Tenn. ‘ 


Dec. 12, 2013). 


Where a next of kin appealed a trial court’s © 


dismissal of his health care liability suit as 
untimely, he did not file his first complaint 


within the one year statute of limitations in © 


T.C.A. § 29-26-116, and, since he did not com- 


ply with T.C.A. § 29-26-121, he could not ob- im 


tain an extension, and he could not rely on 
T.C.A. § 28-1-105. Byrge v. Parkwest Med. Ctr., 


442 S.W.3d 245, 2014 Tenn. App. LEXIS 38 — 


(Tenn. Ct. App. Jan. 30, 2014), appeal denied, 
— $.W.3d —, 2014 Tenn. LEXIS 538 (Tenn. 
June 24, 2014). 

T.C.A. § 29-26-121 does not change the tra- 


ditional definition of commencement under ~ 


Tenn. R. Civ. P. 3; therefore, although the pre- 
suit notice requirements must be given, unless 
properly excused, a failure to satisfy them be- 


ee ae 


fore the filing of a complaint does not prevent — 
that filing from being considered a commence- ~ 


ment within the meaning of § 29-26-121(c). 


Therefore, a refiled medical malpractice case © 


should not have been dismissed based on an 
allegation that the pre-suit notice requirements 


were not met in the original filing because, 
despite non-suiting a first lawsuit, a second © 


lawsuit was commenced within the one year 
time period provided for in T.C.A. § 28-1-105. 
Cartwright v. DMC-Memphis Inc., 468 S.W.3d 


517, 2014 Tenn. App. LEXIS 796 (Tenn. Ct. © 


App. Dec. 9, 2014), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 347 (Tenn. Apr. 14, 2015). 


Trial court properly dismissed a patient’s 
medical malpractice action as time barred be- — 


cause medical malpractice actions were subject 
to a one-year statute of limitations, the pa- 
tient’s amended complaint was filed more than 


one year after the alleged negligent medical © 


treatment, although a hospital’s original an- 
swer did not name specific physicians or parties 


who treated the patient, it was sufficient to put — 


the patient on notice that a nonparty caused or 


contributed to the injuries alleged. Swearengen — 
v. DMC-Memphis, Inc., 488 S.W.3d 774, 2015 — 
Tenn. App. LEXIS 192 (Tenn. Ct. App. Apr. 2, — 


2015), appeal denied, Swearengen v. DMC- — 


Memphis, Inc., — S.W.3d —, 2015 Tenn. LEXIS ~ 


636 (Tenn. Aug. 13, 2015). 
Trial court erred in dismissing the child’s 


iy 


# 


claims based on expiration of the statute of ‘ 


it 
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repose, as the three-year statute of repose be- 
gan to run on June 21, 2012, when the negli- 
gent acts occurred, and while the child did not 
file his claims within three years of that date, 
he provided defendants with pre-suit notice of 
his claims as provided in T.C.A. § 29-26-121(a) 
on April 17, 2015, and thus the statute of repose 
was extended by 120 days, and child’s claims, 
filed on September 29, 2015, were timely. Wood- 
ruff v. Walker, 542 S.W.3d 486, 2017 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. May 26, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
648 (Tenn. Oct. 5, 2017). 

Trial court erred in dismissing a patient’s 
health care liability complaint against two doc- 
tors because the patient was entitled to the 
120-day extension of the limitations period; 
when 120 days was added to the date of the 
trial court’s order approving the patient’s vol- 
untary non-suit the statute of limitations on his 
health care liability action against the two 
doctors was extended, and the second com- 
plaint was timely filed. Brookins v. Tabor, — 
S.W.3d —, 2018 Tenn. App. LEXIS 139 (Tenn. 
Ct. App. Mar. 15, 2018), substituted opinion, — 
S.W.3d —, 2018 Tenn. App. LEXIS 250 (Tenn. 
Ct. App. May 8, 2018). 

Trial court did not err in dismissing a pa- 
tient’s health care liability company against a 
doctor because they were barred since the pa- 
tient failed to comply with the saving statutes; 
the patient did not serve the doctor with pro- 
cess as required by the saving statute because 

‘the doctor was not served with the complaint 

before the trial court dismissed it for lack of 
| prosecution. Brookins v. Tabor, — S.W.3d —, 
2018 Tenn. App. LEXIS 139 (Tenn. Ct. App. 
Mar. 15, 2018), substituted opinion, — S.W.3d 
—, 2018 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
May 8, 2018). 

Although a loss of consortium claim by a 
patient’s spouse was a cause of action separate 
from that of the patient, the claim was still 
derivative of the patient’s health care liability 
claim and was barred by the statute of limita- 
tions applicable to all health care liability 
claims. Furthermore, because the spouse was 
not a party to the patient’s prior complaint that 
was dismissed without prejudice, the spouse 
was unable to take advantage of the saving 
statute that was available to the patient. 
Brookins v. Tabor, — S.W.38d —, 2018 Tenn. 
App. LEXIS 250 (Tenn. Ct. App. May 8, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
621 (Tenn. Sept. 17, 2018). 

Dismissal of health care liability complaint 
against a physician was appropriate because 
the physician was not served with process as 
required by the saving statute in that the 
patient did not continue the action against the 
physician by obtaining issuance of new process 
within one year from issuance of the previous 
process, or within one year of the filing of the 
complaint. Furthermore, the patient was not 
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entitled to rely on the fraudulent concealment 
doctrine or the discovery rule to toll and extend 
the statute of limitations. Brookins v. Tabor, — 
S.W.3d —, 2018 Tenn. App. LEXIS 250 (Tenn. 
Ct. App. May 8, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 621 (Tenn. Sept. 17, 
2018). 

Dismissal of executrix’s second health care 
liability action was appropriate because the 
executrix’s original complaint was untimely 
filed as no reasonable trier of fact could have 
concluded that the executrix, in the exercise of 
reasonable care and diligence, should not have 
known that the executrix was injured as a 
result of the health care provider’s allegedly 
wrongful conduct when the executrix learned 
that the executrix’s parent had escaped from a 
hospital and killed their spouse before commit- 
ting suicide. Herpst v. Parkridge Med. Ctr., 
Inc., — S.W.3d —, 2018 Tenn. App. LEXIS 492 
(Tenn. Ct. App. Aug. 23, 2018). 


11. Mental Incompetency. 

Mother’s claims accrued on June 21, 2012, 
and she was adjudicated incompetent on No- 
vember 29, 2012, and T.C.A. § 28-1-106 did not 
apply to toll the statute of limitations; her 
claims, filed in September 2015, were barred by 
the statute of limitations under T.C.A. § 29-26- 
116, and even if the limitations period had been 
extended pursuant to T.C.A. § 29-26-121(c), 
the last day on which her claims could have 
been filed was October 2013. Woodruff v. 
Walker, 542 S.W.3d 486, 2017 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. May 26, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
648 (Tenn. Oct. 5, 2017). 


13. Miscellaneous. 

Trial court did not err in denying defendants’ 
motion to dismiss plaintiffs’ medical malprac- 
tice (now health care liability) action because 
plaintiffs’ compliance with the pre-suit notifica- 
tion provision in the Tennessee Medical Mal- 
practice (now Health Care Liability) Act, T.C.A. 
§ 29-26-121(a), extended the statute of limita- 
tions by 120 days, and the action was timely 
filed within the 120-day extension. Cunning- 
ham vy. Williamson County Hosp. Dist., — 
S.W.3d —, 2011 Tenn. App. LEXIS 645 (Tenn. 
Ct. App. Nov. 30, 2011), rev'd, Cunningham v. 
Williamson Cnty. Hosp. Dist., 405 S.W.3d 41, 
2013 Tenn. LEXIS 440 (Tenn. May 9, 2013). 

In a health care liability claim against a 
hospital, the hospital was vicariously liable for 
injuries the patient suffered as a result of the 
anesthesia providers’ conduct because, the pa- 
tient’s complaint filed on September 5, 2017, 
was timely pursuant to the 120-day extension 
of the statute of limitations as the statute of 
limitations began to run on the date of the 
patient’s surgery, May 8, 2016; and the hospital 
and its registered agent received pre-suit notice 
on May 8 and 9, 2017. Gardner v. St. Thomas 
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Midtown Hosp., — S.W.3d —, 2021 Tenn. App. 
LEXIS 135 (Tenn. Ct. App. Apr. 1, 2021). 

In a health care liability claim against a 
hospital, plaintiffs complaint filed on May 6, 
2019, was timely because pre-suit notice was 
provided to the hospital, thereby extending by 
120 days the statute of limitations applicable to 
it; and the statute of limitations began to run 
on the date of the patient’s death, January 12, 
2018. Ultsch v. HTI Mem. Hosp. Corp., — 
S.W.3d —, 2021 Tenn. App. LEXIS 1386 (Tenn. 
Ct. App. Apr. 1, 2021). 
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14. Waiver. 

Trial court did not abuse its discretion by 
denying an employer’s motions to dismiss and 
to amend its answer because the running of the 
statute of repose in T.C.A. § 29-26-116(a)(3) did 
not deprive the trial court of subject matter 
jurisdiction, and the statute was not raised as 
an affirmative defense under Tenn. R. Civ. P. 
8.03 at any time before trial. Pratcher v. Meth- 
odist Healthcare Memphis Hosps., 407 S.W.3d 
727, 2013 Tenn. LEXIS 594 (Tenn. June 28, 
2013). 


29-26-118. Proving inadequacy of consent. 


NOTES TO DECISIONS 


ANALYSIS 
Ze Consent. 
Sp Expert Testimony. 
6. Medical Battery. 
EB Directed Verdict. 
2. Consent. 


In a health care liability action, summary 
judgment was properly granted to defendant 
doctors on the informed consent claim as the 
deceased patient would have agreed to the 
treatment even if adequately informed of all 
significant perils as she needed to be on the 
prescribed medication given her blood clotting 
issue, and it was reasonable to prescribe it. 
Kidd v. Dickerson, — S.W.3d —, 2020 Tenn. 
App. LEXIS 443 (Tenn. Ct. App. Oct. 5, 2020). 


5. Expert Testimony. 

Trial court erred in dismissing a claim 
against a doctor alleging failure to obtain ad- 
equate informed consent under T.C.A. § 29-26- 
118 as the patient’s wife supported her claim 
with an expert affidavit indicating that a treat- 
ing physician was required to furnish the pa- 
tient with appropriate information about the 
risks of the procedure at issue before ordering 
or performing the procedure and that the doc- 
tor’s failure to do so was a violation of the 
standard of professional practice. Hinkle v. Kin- 
dred Hosp., — S.W.3d —, 2012 Tenn. App. 
LEXIS 611 (Tenn. Ct. App. Aug. 31, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
1048 (Tenn. Dec. 10, 2013). 

Trial court did not abuse its discretion in 
limiting a medical expert’s testimony, regard- 
ing the standard of care in an informed consent 
health care liability action, to only those risks 
that actually materialized, because any risks 
which did not ripen into an injury were legally 
without consequence. White v. Beeks, — S.W.3d 
—, 2013 Tenn. App. LEXIS 794 (Tenn. Ct. App. 
Dec. 9, 2013), rev'd, 469 S.W.3d 517, 2015 Tenn. 
LEXIS 368 (Tenn. May 18, 2015). 


In informed consent case, the trial court 
committed reversible error by excluding the 
patient’s expert testimony regarding undis- 
closed medical risks that had not materialized 
because it was relevant under Tenn. R. Evid. 
401 in the jury’s assessment of what a prudent 
person would have decided if properly informed 
of all the significant risks, and the evidence was 
not inadmissible under Tenn. R. Evid. 403, as it 
was highly probative and there was not a 
danger of unfair prejudice, confusion of issues, 
or undue delay. White v. Beeks, 469 S.W.3d 517, 
2015 Tenn. LEXIS 368 (Tenn. May 18, 2015), 
rehearing denied, — S.W.3d —, 2015 Tenn. 
LEXIS 693 (Tenn. Aug. 26, 2015). 


6. Medical Battery. 

There was no proof of misrepresentation or 
fraud that vitiated a patient’s signed consent 
form in his health care liability action against a 
doctor, such that the trial court’s grant of a 
directed verdict to the doctor on medical bat- 
tery claims, as well as underlying claims of 
fraud and misrepresentation, was proper be- 
cause the consent was a valid defense. Burch- 
field v. Renfree, — S.W.3d —, 2013 Tenn. App. 
LEXIS 685 (Tenn. Ct. App. Oct. 18, 2018). 

While the form did not explicitly state that 
the bypass surgery would occur in the hybrid 
suite and involve a completion angiogram, 
three doctors testified that those details would 
have been included in the physician’s discus- 
sion of the surgery with the patient, and the 
jury could have found that the patient was 
aware of the hybrid nature of her bypass sur- 
gery and that she authorized the procedure, 
and thus the trial court did not err in refusing 
to grant the patient a directed verdict on medi- 
cal battery. Bogner v. Vanderbilt Univ., — 
S.W.3d —, 2017 Tenn. App. LEXIS 120 (Tenn. 
Ct. App. Feb. 23, 2017). 


7. Directed Verdict. 

Jury could reasonably have found that the 
patient had enough information to make an 
informed decision about her treatment, and 
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thus the trial court’s denial of the patient’s 
motion for a directed verdict on informed con- 
sent was proper. Bogner v. Vanderbilt Univ., — 
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S.W.3d —, 2017 Tenn. App. LEXIS 120 (Tenn. 
Ct. App. Feb. 23, 2017). 
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ANALYSIS 


9. Reasonable and Necessary Medical Care. 
10. Collateral Source Rule. 


9. Reasonable and Necessary Medical 
Care. 

Hospital was unable to use a hospital lien to 
recover from third-party tortfeasors the unad- 
justed costs of the medical services it provided 
to patients whose injuries were caused by a 
third party because, except for the unpaid co- 
pays and deductibles, which were a patient’s 
responsibility, neither the Tennessee Hospital 
Lien Act, T.C.A. §§ 29-22-101 to 29-22-107, nor 
the hospital’s contracts with patients’ insur- 
ance companies authorized the hospital to 
maintain its lien after the insurance companies 
paid an adjusted bill. West v. Shelby County 
Healthcare Corp., 459 S.W.3d 33, 2014 Tenn. 
LEXIS 1033 (Tenn. Dec. 19, 2014). 


10. Collateral Source Rule. 

Statute speaks exclusively to damages and 
does not address admissibility of evidence; the 
statute does not alter or abrogate the eviden- 
tiary aspect of the collateral source rule. Under 
that rule, parties in health care liability actions 
may not introduce evidence that all or part of a 
plaintiffs losses have been covered by insur- 
ance or another collateral source until after 
liability has been admitted or established. Mc- 
Kenzie v. Women’s Health Servs. -Chattanooga, 
P.C., — S.W.3d —, 2018 Tenn. App. LEXIS 484 
(Tenn. Ct. App. Aug. 20, 2018), review denied 
and ordered not published, McKenzie v. Wom- 
en’s Health Services-Chattanooga, P.C., — 
— §.W.3d —, 2019 Tenn. LEXIS 37 (Tenn. Feb. 20, 
- 2019). 

Trial court’s error in denying parents’ motion 
in limine to exclude evidence regarding all 


collateral sources was not harmless because it 
was impossible to determine with any confi- 
dence that the extensive evidence of collateral 
sources, such as health insurance under the 
Affordable Care Act and benefits under the 
Disabilities Education Act, did not have a 
prejudicial impact on the jury’s deliberations; 
also, the statements made during cross-exami- 
nation by defense counsel were erroneous and 
misleading. McKenzie v. Women’s Health 
Servs. -Chattanooga, P.C., — S.W.3d —, 2018 
Tenn. App. LEXIS 484 (Tenn. Ct. App. Aug. 20, 
2018), review denied and ordered not pub- 
lished, McKenzie v. Women’s Health Services- 
Chattanooga, P.C., — S.W.3d —, 2019 Tenn. 
LEXIS 37 (Tenn. Feb. 20, 2019). 

After a jury returns a verdict imposing liabil- 
ity, the trial court may apply the rule of dam- 
ages set forth in the statute upon request of the 
defendant. McKenzie v. Women’s Health Servs. 
-Chattanooga, P.C., — S.W.3d —, 2018 Tenn. 
App. LEXIS 484 (Tenn. Ct. App. Aug. 20, 2018), 
review denied and ordered not published, Mc- 
Kenzie v. Women’s Health Services-Chatta- 
nooga, P.C., —S.W.3d —, 2019 Tenn. LEXIS 37 
(Tenn. Feb. 20, 2019). 

Trial court erred in denying parents’ motion 
in limine to exclude evidence regarding all 
collateral sources that could have been paid to 
them in the past or that could be available to 
them in the future because liability was not 
admitted or established at the time pertinent to 
the inquiry regarding the admissibility of col- 
lateral source evidence, i.e., during the jury 
trial. McKenzie v. Women’s Health Servs. 
-Chattanooga, P.C., — S.W.3d —, 2018 Tenn. 
App. LEXIS 484 (Tenn. Ct. App. Aug. 20, 2018), 
review denied and ordered not published, Mc- 
Kenzie v. Women’s Health Services-Chatta- 
nooga, P.C., — S.W.3d —, 2019 Tenn. LEXIS 37 
(Tenn. Feb. 20, 2019). 


29-26-121. Claim for health care liability — Notice — Evidence of 
compliance — Limitations — Copies of medical records. 


(a)(1) Any person, or that person’s authorized agent, asserting a potential 
claim for health care liability shall give written notice of the potential claim 
to each health care provider that will be a named defendant at least sixty 
(60) days before the filing of a complaint based upon health care liability in 


any court of this state. 
(2) The notice shall include: 
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(A) The full name and date of birth of the patient whose treatment is at 
issue; 

(B) The name and address of the claimant authorizing the notice and 
the relationship to the patient, if the notice is not sent by the patient; 

(C) The name and address of the attorney sending the notice, if 
applicable; 

(D) A list of the name and address of all providers being sent a notice; 
and 

(EZ) A HIPAA compliant medical authorization permitting the provider 
receiving the notice to obtain complete medical records from each other 
provider being sent a notice. 

(3) The requirement of service of written notice prior to suit is deemed 
satisfied if, within the statutes of limitations and statutes of repose appli- 
cable to the provider, one of the following occurs, as established by the 
specified proof of service, which shall be filed with the complaint: 

(A) Personal delivery of the notice to the health care provider or an 
identified individual whose job function includes receptionist for deliveries 
to the provider or for arrival of the provider’s patients at the provider’s 
current practice location. Delivery must be established by an affidavit 
stating that the notice was personally delivered and the identity of the 
individual to whom the notice was delivered; or 

(B) Mailing of the notice: 

(i) To an individual health care provider at both the address listed for 
the provider on the Tennessee department of health web site and the 
provider’s current business address, if different from the address 
maintained by the Tennessee department of health; provided, that, if — 
the mailings are returned undelivered from both addresses, then, within 
five (5) business days after receipt of the second undelivered letter, the 
notice shall be mailed in the specified manner to the provider’s office or 
business address at the location where the provider last provided a 
medical service to the patient; or 

(ii) To a health care provider that is a corporation or other business 
entity at both the address for the agent for service of process, and the 
provider’s current business address, if different from that of the agent 
for service of process; provided, that, if the mailings are returned 
undelivered from both addresses, then, within five (5) business days 
after receipt of the second undelivered letter, the notice shall be mailed 
in the specified manner to the provider’s office or business address at the 
location where the provider last provided a medical service to the 
patient. 

(4) Compliance with subdivision (a)(3)(B) shall be demonstrated by filing 
a certificate of mailing from the United States postal service stamped with 
the date of mailing and an affidavit of the party mailing the notice 
establishing that the specified notice was timely mailed by certified mail, 
return receipt requested. A copy of the notice sent shall be attached to the 
affidavit. It is not necessary that the addressee of the notice sign or return 
the return receipt card that accompanies a letter sent by certified mail for 
service to be effective. 
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(5) In the event a person, entity, or health care provider receives notice of 

a potential claim for health care liability pursuant to this subsection (a), the 
person, entity, or health care provider shall, within thirty (30) days of 
receiving the notice, based upon any reasonable knowledge and information 
available, provide written notice to the potential claimant of any other 
person, entity, or health care provider who may be a properly named 
defendant. 

(b) If a complaint is filed in any court alleging a claim for health care 
liability, the pleadings shall state whether each party has complied with 
subsection (a) and shall provide the documentation specified in subdivision 
(a)(2). The court may require additional evidence of compliance to determine if 
the provisions of this section have been met. The court has discretion to excuse 
compliance with this section only for extraordinary cause shown. 

(c) When notice is given to a provider as provided in this section, the 
applicable statutes of limitations and repose shall be extended for a period of 
one hundred twenty (120) days from the date of expiration of the statute of 
limitations and statute of repose applicable to that provider. Personal service 
is effective on the date of that service. Service by mail is effective on the first 
day that service by mail is made in compliance with subdivision (a)(2)(B). In no 
event shall this section operate to shorten or otherwise extend the statutes of 
limitations or repose applicable to any action asserting a claim for health care 
hability, nor shall more than one (1) extension be applicable to any provider. 
Once a complaint is filed alleging a claim for health care liability, the notice 
provisions of this section shall not apply to any person or entity that is made 
a party to the action thereafter by amendment to the pleadings as a result of 
a defendant’s alleging comparative fault. 

(d)(1) All parties in an action covered by this section shall be entitled to 
obtain complete copies of the claimant’s medical records from any other 
provider receiving notice. A party shall provide a copy of the specified 
portions of the claimant’s medical records as of the date of the receipt of a 
legally authorized written request for the records within thirty (30) days 
thereafter. The claimant complies with this requirement by providing the 
providers with the authorized HIPAA compliant medical authorization 
required to accompany the notice. The provider may comply with this section 
by: 

(A) Mailing a copy of the requested portions of the records with a 
statement for the cost of duplication of the records to the individual 
requesting the records; 

(B) Informing the individual requesting the records that the records 
will be mailed only upon advance payment for the records for the stated 
cost of the records, calculated as provided in § 63-2-102. Any request for 
advance payment must be made in writing twenty (20) days after the 
receipt of the request for medical records. The provider must send the 
records within three (3) business days after receipt of payment for the 
records; or 

(C) Fulfilling such other method that the provider and the individual 
requesting the records agree to in writing. 

(2) The records received by the parties shall be treated as confidential, to 
be used only by the parties, their counsel, and their consultants. 
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(e) In the event that a complaint is filed in good faith reliance on the 
extension of the statute of limitations or repose granted by this section and it 
is later determined that the claim is not a health care liability claim, the 
extension of the statute of limitations and repose granted by this section is still 


available to the plaintiff. 


(f)(1) Upon the filing of any “healthcare liability action,” as defined in 
§ 29-26-101, the named defendant or defendants may petition the court for 
a qualified protective order allowing the defendant or defendants and their 
attorneys the right to obtain protected health information during interviews, 
outside the presence of claimant or claimant’s counsel, with the relevant 
patient’s treating “healthcare providers,” as defined by § 29-26-101. Such 
petition shall be granted under the following conditions: 

(A) The petition must identify the treating healthcare provider or 
providers for whom the defendant or defendants seek a qualified protec- 
tive order to conduct an interview; 

(B) The claimant may file an objection seeking to limit or prohibit the 
defendant or defendants or the defendant’s or defendants’ counsel from 
conducting the interviews, which may be granted only upon good cause 
shown that a treating healthcare provider does not possess relevant 
information as defined by the Tennessee Rules of Civil Procedure; and 

(C)G) The qualified protective order shall expressly limit the dissemina- 
tion of any protected health information to the litigation pending before 
the court and require the defendant or defendants who conducted the 
interview to return to the healthcare provider or destroy any protected 
health information obtained in the course of any such interview, 
including all copies, at the end of the litigation; 

(ii) The qualified protective order shall expressly provide that par- 
ticipation in any such interview by a treating healthcare provider is 
voluntary. 

(2) Any healthcare provider’s disclosure of relevant information in re- 
sponse to a court order under this section, including, but not limited to, 
protected health information, opinions as to the standard of care of any 
defendant, compliance with or breach of the standard, and causation of the 
alleged injury, shall be deemed a permissible disclosure under Tennessee 
law. 

(3) Nothing in this part shall be construed as restricting in any way the 
right of a defendant or defendant’s counsel from conducting interviews 
outside the presence of claimant or claimant’s counsel with the defendant’s 
own present or former employees, partners, or owners concerning a health- 
care liability action. 


History. 

Acts 2008, ch. 919, § 1; 2009, ch. 425, § 1; 
2012, ch. 798, § 13; 2012, ch. 926, § 1; 2013, ch. 
23, 8 1;,2015, ch. 25479,8.2015-ch. 268, 8° 7, 


Compiler’s Notes. 

Acts 2008, ch. 919, § 3 provided that the act, 
which enacted this section and § 29-26-122, 
shall apply to all actions filed on or after 
October 1, 2008. 


Acts 2009, ch. 425, § 4 provided that § 1 of 
the act, which rewrote § 29-26-121, shall take 
effect and apply to notice given on or after July 
1, 2009, in all medical malpractice (now health 
care liability) actions. In the event that notice is 
successfully given more than once to a provider, 
the effect of the notice is determined by the law 
in effect on the date of the first successful 
notice. 

Acts 2012, ch. 926, § 2 provided that the act, 
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which added subsection (f), shall apply to all 
healthcare liability actions commenced on or 
after July 1, 2012. 

Acts 2013, ch. 23, § 2 provided that the act, 
which amended subdivision (f)(1)(C), shall ap- 
ply to all healthcare liability actions com- 
menced on or after July 1, 2013. 
| Acts 2015, ch. 254, § 4 provided that the act, 
| which added (a)(5), shall apply to causes of 
} action arising on or after April 24, 2015. 


| Amendments. 

} The 2012 amendment by ch. 798 substituted 
| “medical malpractice” for “health care liability” 
} throughout. 

| The 2012 amendment by ch. 926 added (f). 
The 2013 amendment, in (f)(1)(C), added 
} “and require the defendant or defendants who 


} conducted the interview to return to the health- 


} care provider or destroy any protected health 
| information obtained in the course of any such 
| interview, including all copies, at the end of the 
| litigation” to the end of (i), and added (ii). 

| The 2015 amendment, by ch. 254, added 
} (a)(5). 

| The 2015 amendment by ch. 268, rewrote 
| (f)(2) which read, “Any disclosure of protected 
| health information by a healthcare provider in 
| response to a court order under this section 
shall be deemed a permissible disclosure under 
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Tennessee law, any Tennessee statute or rule of 
common law notwithstanding.” 


Effective Dates. 
Acts 2012, ch. 798, § 59. April 23, 2012. 
Acts 2012, ch. 926, § 2. July 1, 2012. 
Acts 20138, ch. 23, § 2. July 1, 2013. 
Acts 2015, ch. 254, § 4. April 24, 2015. 
Acts 2015, ch. 268, § 2. April 24, 2015. 


Cross-References. 
Certified mail in lieu of registered mail, § 1- 
3-111. 


Law Reviews. 
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Tenn. B.J. 14 (2008). 
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Under The Knife, Med Mal Law Is Still Feeling 
The Effects, 49 Tenn. B.J. 12 (2013). 

Physician-Patient Confidentiality in Health 
Care Liability Actions: HIPAA’s Preemption of 
Ex Parte Interviews with Treating Physicians 
Through the Obstacle Test, 44 U. Mem. L. Rev. 
97 (2013). 

Poor Policy Stunts Tennessee Tort Law 
Again: The Need for Tennessee’s Adoption of 
the Loss of Chance Doctrine in Medical Mal- 
practice Litigation (Brie D. Wallace), 40 U. 
Mem. L. Rev. 215 (2009). 
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ANALYSIS 
Notice Requirements Met. 
Compliance Excused. 
Requirements Not Satisfied. 
Compliance Required. 
Compliance Not Required. 
Extraordinary Cause. 
Construction. 
“Extraordinary Cause” Exception Not 
Applicable. 
p. Tolling. 
10. Section Inapplicable to Claims Under the 


Tennessee Governmental Tort Liability 
Act. 

11. Validity of Notice Requirement. 

12. No Preemption. 

13. Constitutionality. 

14. Failure to File Proof of Service. 

15. Untimely Suit. 

. Timely Suit. 

16. Transitional Plaintiff. 

17. Commencement of Action. 

18. Extension. 

19. Waiver of Defense. 

20. Review. 

21. Medical Records. 

22. Substantial Compliance. 


| 23. Pretrial Procedure. 


24. Appellate Procedure. 
25. Dismissal. 


26. Qualified Protective Order. 

27. Health Insurance Portability and Ac- 
countability Act of 1996 Compliant Medi- 
cal Authorization. 

28. Hospital Authorities. 

29. Vicarious Liability. 


1. Notice Requirements Met. 

Doctor, the clinic, the financier, and the cen- 
ter’s motion to dismiss on the ground that the 
patient failed to comply with the notice require- 
ments in T.C.A. § 29-26-121(a)(1) when the 
action was refiled was denied because the no- 
tice requirement had been satisfied and there 
was no need for the patient to provide the 
60-day statutory notice before refiling the ac- 
tion. The doctor, the clinic, the financier, and 
the center clearly had actual notice of the suit 
prior and had more than 60 days to evaluate 
the patient’s claims and enter into any at- 
tempts at resolution before that suit was vol- 
untarily dismissed without prejudice; more- 
over, the doctor, the clinic, the financier, and the 
center had an additional year to evaluate the 
patient’s claims before the action was re-filed in 
October 2008. Jenkins v. Marvel, 683 F. Supp. 
2d 626, 2010 U.S. Dist. LEXIS 2859 (E.D. Tenn. 
Jan. 14, 2010). 

Dismissal of the administrator’s action 
against the health facility was appropriate be- 
cause the action sounded in malpractice (now 
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health care liability) since the complaint al- 
leged that the decedent’s condition required 
special handling when she was moved and that 
the hospital doctor’s orders were not followed 
by the health facility. Therefore, the adminis- 
trator was required to comply with the notice 
requirement in T.C.A. § 29-26-121(a); because 
she failed to do so, the complaint was dis- 
missed. Long v. Hillcrest Healthcare - W., — 
S.W.3d —, 2010 Tenn. App. LEXIS 272 (Tenn. 
Ct. App. Apr. 16, 2010). 

Trial court did not err in denying defendants’ 
motion to dismiss plaintiffs’ medical malprac- 
tice (now health care liability) action because 
plaintiffs’ compliance with the pre-suit notifica- 
tion provision in the Tennessee Medical Mal- 
practice (now Health Care Liability) Act, T.C.A. 
§ 29-26-121(a), extended the statute of limita- 
tions by 120 days, and the action was timely 
filed within the 120-day extension. Cunning- 
ham vy. Williamson County Hosp. Dist., — 
S.W.3d —, 2011 Tenn. App. LEXIS 645 (Tenn. 
Ct. App. Nov. 30, 2011), rev'd, Cunningham v. 
Williamson Cnty. Hosp. Dist., 405 S.W.3d 41, 
2013 Tenn. LEXIS 440 (Tenn. May 9, 2013). 

In a medical malpractice action, the defend- 
ing hospital’s motion for summary judgment 
seeking dismissal was denied because the pa- 
tient timely instituted her lawsuit under Tenn. 
R. Civ. P. 3, satisfied the requirements for 
voluntary dismissals under Tenn. R. Civ. P. 
41.01, and then re-filed the action within one 
year as required by T.C.A. § 28-1-105(a), thus, 
she met the Tennessee savings statute’s re- 
quirements to toll the statute of limitations for 
her claims. Tangradi v. Baptist Mem. Hosp., — 

F. Supp. 2d —, 2012 U.S. Dist. LEXIS 93276 
(W.D. Tenn. duly 6, 2012). 

Plaintiff was not required to give defendants 
notice of her medical malpractice claim under 
T.C.A. § 29-26-121(a) before filing her ordinary 
negligence complaint; as she filed the notice 
before filing a motion to amend the complaint to 
add a malpractice claim, the trial court erred in 
denying the motion based on her purported 
non-compliance with § 29-26-121(a). Parker v. 
Portland Nursing & Nursing Rehab, — S.W.3d 
—, 2012 Tenn. App. LEXIS 606 (Tenn. Ct. App. 
Aug. 30, 2012). 

Notice sent by a patient’s wife to a hospital 
and a doctor pursuant to T.C.A. § 29-26-121, 
giving those defendants notice of the wife’s 
potential medical malpractice claim against 
them, constituted sufficient notice under the 
statute, even though the notice did not comply 
in all respects with the statutory requirements, 
as both the hospital and the doctor received 
written notice of the claims against them at 
least sixty days before the medical malpractice 
complaint was filed. Hinkle v. Kindred Hosp., 
— 8.W.3d —, 2012 Tenn. App. LEXIS 611 
(Tenn. Ct. App. Aug. 31, 2012), appeal denied, 
— 8.W.3d —, 2013 Tenn. LEXIS 1048 (Tenn. 
Dec. 10, 2018). 
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Plaintiffs complied with the notice require- 
ment by providing written notice to the poten- 
tial defendants of plaintiffs’ potential claim for 
health care liability, as brought to fruition in 
the second complaint, more than sixty days 
before they filed their second action. Foster v. 
Chiles, — S.W.3d —, 2013 Tenn. App. LEXIS 
422 (Tenn. Ct. App. June 27, 2013), rev’d, 467 
S.W.3d 911, 2015 Tenn. LEXIS 93 (Tenn. Jan. 
27, 2015), review or rehearing denied, — 
S.W.3d —, 2013 Tenn. LEXIS 988 (Tenn. Nov. 
13, 2018). 

Claims Commission erred in dismissing a 
mother’s claim for failure to comply with T.C.A. 
§ 29-26-121, which required pre-suit notice of a 
medical malpractice claim at least 60 days 
before the claim was commenced, given that 
the mother provided the State more than sixty 
days notice prior to filing the complaint with 
the Commission. The State had actual notice of 
the lawsuit months before the complaint was 
filed in the Commission. Haley v. State, — 
S.W.3d —, 2013 Tenn. App. LEXIS 634 (Tenn. 
Ct. App. Sept. 25, 2013). 

There was no conflict with the statutes and 
rules of the Claims Commission when a plain- 
tiff provided notice in accordance with T.C.A. 
§ 29-26-121 simultaneously to the notice pur- 
suant to T.C.A. § 9-8-402. Haley v. State, — 
S.W.3d —, 2013 Tenn. App. LEXIS 634 (Tenn. 
Ct. App. Sept. 25, 2013). 

Patient complied with T.C.A. § 29-26-121 in 
a medical malpractice suit against the State of 
Tennessee because, inter alia, the patient noti- 
fied the University of Tennessee Graduate 
School of Medicine, which was a health care 
provider, division of a State agency, and named 
defendant. Brown v. Samples, — S.W.3d —, 
2014 Tenn. App. LEXIS 245 (Tenn. Ct. App. Apr. 
29, 2014). 

Patient complied with T.C.A. § 29-26-121 in 
a medical malpractice suit against the State of 
Tennessee because: (1) nothing in Tenn. Comp. 
R. & Regs. 0310-01-01-.01 or the Health Care 
Liability Act, T.C.A. § 29-26-101 et seq., ad- 
dressed the proper recipient of such notice in 
such a suit; and (2) actual notice was given toa 
health care provider that was a division of a 
state agency and a named defendant. Brown v. 
Samples, — S.W.3d —, 2014 Tenn. App. LEXIS 
245 (Tenn. Ct. App. Apr. 29, 2014). 

Trial court erred in requiring strict compli- 
ance regarding the content of the statute’s 
pre-suit notice requirements because a surviv- 
ing spouse substantially complied with the re- 
quirements when his only failings with regard 
to the content of the notices sent were the 
omission of his address and the hospital’s ad- 
dress; the omission did not prejudice the hospi- 
tal and a doctor. Arden v. Kozawa, — S.W.3d —, 
2014 Tenn. App. LEXIS 346 (Tenn. Ct. App. 
June 18, 2014), rev'd, 466 S.W.3d 758, 2015 
Tenn. LEXIS 544 (Tenn. May 5, 2015). 
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Surviving spouse’s use of a commercial car- 


rier to deliver pre-suit notice of his claim and ~ 


the filing of proof of service with the complaint 
constituted substantial compliance with the 
manner and proof of service requirements of 
the pre-suit notice statute because the health 
care providers were not prejudiced by the man- 
ner of service; the spouse was able to track the 
pre-suit notice letters’ delivery and provided 
proof of the service by filing the tracking docu- 
mentation with his complaint. Arden v. Ko- 
zawa, 466 S.W.3d 758, 2015 Tenn. LEXIS 544 
(Tenn. May 5, 2015). 

Substantial compliance is sufficient to satisfy 
the requirement that pre-suit notice be mailed 
to a health care provider’s address as indicated 
on the Tennessee Department of Health web- 
site; a surviving spouse substantially complied 
with the statutory requirement because al- 
though he mistakenly sent a doctor’s notice 
letter to a hospital’s address, which was very 
similar to the doctor’s address, the doctor made 
no allegation that he failed to receive notice or 
that he was prejudiced by the error. Arden v. 
Kozawa, 466 S.W.3d 758, 2015 Tenn. LEXIS 
544 (Tenn. May 5, 2015). 

Trial court erred in dismissing a patient’s 
action against a medical center on the ground 
that the medical authorization provided with 
the pre-suit notice letter was not compliant 
with the statute because the medical center 
received adequate and timely notice of the 
lawsuit and had a medical release form that 
authorized it to use all of the relevant medical 
records; the medical center suffered no preju- 
dice as a result of the medical authorization the 
patient provided. Hughes v. Henry County 
Med. Ctr., —S.W.3d —, 2015 Tenn. App. LEXIS 
446 (Tenn. Ct. App. June 9, 2015). 

Requirement of pre-suit notice was deemed 
satisfied because a patient sent the pre-suit 
notice certified mail, return receipt requested. 
Travis v. Cookeville Reg’l Med. Ctr., — S.W.3d 
—, 2016 Tenn. App. LEXIS 697 (Tenn. Ct. App. 
Sept. 21, 2016). 

Patient complied with the requirement to 
provide pre-suit notice of a health liability 
claim, despite addressing the notice to subsid- 
iaries of the allegedly liable entity, because a 
letter from the correct entity’s director of risk 
management acknowledged receipt of the no- 
tice, so the correct entity clearly had actual 
notice of the claim. Runions v. Jackson-Madi- 
son Cnty. Gen. Hosp. Dist., — S.W.38d —, 2017 
Tenn. App. LEXIS 84 (Tenn. Ct. App. Feb. 7, 
2017), rev'd, Runions v. Jackson-Madison Cty. 
Gen. Hosp. Dist., 549 S.W.3d 77, 2018 Tenn. 
LEXIS 381 (Tenn. June 6, 2018). 

Court of appeals erred in affirming an order 
dismissing a surviving spouse’s healthcare li- 
ability action on the ground that she failed to 
provide a Health Insurance Portability and 
Accountability Act of 1996 (HIPAA) compliant 
medical authorization because such authoriza- 
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tion was not required since the spouse’s pre- 
suit notice was sent to a single provider; the 
pre-suit notice to the doctor sufficiently invoked 
the regulatory exception to the requirement of 
a HIPAA-compliant medical authorization. 
Bray v. Khuri, 523 S.W.3d 619, 2017 Tenn. 
LEXIS 396 (Tenn. July 5, 2017). 

In this health care liability action, defen- 
dants did not claim that they did not receive 
timely notice, and the affidavit of mailing 
showed that they signed return receipts ac- 
knowledging the receipt of the pre-suit notices; 
they did not assert that they were prejudiced by 
the fact that their respective agents were not 
sent the notice, and no such prejudice was 
found, and thus plaintiffs lack of compliance 
with T.C.A. § 29-26-121(a)(3)(B)(ji) was not 
cause to dismiss the action. Martin v. Rolling 
Hills Hosp., LLC, — S.W.3d —, 2018 Tenn. App. 
LEXIS 350 (Tenn. Ct. App. June 22, 2018), 
rev'd, Martin v. Rolling Hills Hosp., LLC, 600 
S.W.3d 322, 2020 Tenn. LEXIS 154 (Tenn. Apr. 
29, 2020). 

Defendants complained that the notice did 
not include one doctor’s name as a provider 
receiving notice, but the doctor had not been 
identified as a potential defendant when the 
original suit was filed, and prior to the filing of 
the second suit, plaintiffs complied with T.C.A. 
§ 29-26-121(a)(2)(D) by providing defendants 
with a complete list of all the providers receiv- 
ing the September 21, 2015 notice, including 
the doctor; the trial court correctly rejected 
defendants’ argument. Martin v. Rolling Hills 
Hosp., LLC, — S.W.3d —, 2018 Tenn. App. 
LEXIS 350 (Tenn. Ct. App. June 22, 2018), 
rev'd, Martin v. Rolling Hills Hosp., LLC, 600 
S.W.3d 322, 2020 Tenn. LEXIS 154 (Tenn. Apr. 
29, 2020). 

Widower’s method of permitting the physi- 
cians and hospital access to his late wife’s 
medical records substantially complied with 
T.C.A. § 29-26-121(a)(2)(E) (2012) where the 
written notice letter informed the physicians 
and hospital that all other listed medical pro- 
viders had received a similar HIPAA-compliant 
authorization so as to allow each listed medical 
provider to obtain complete medical records 
from every other provider. Short ex rel. Short v. 
Metro Knoxville HMA, LLC, — S.W.3d —, 2019 
Tenn. App. LEXIS 407 (Tenn. Ct. App. Aug. 23, 
2019), appeal denied, Short ex rel. Short v. 
Metro Knoxville HMA LLC, — 8.W.3d —, 2020 
Tenn. LEXIS 3 (Tenn. Jan. 15, 2020). 


2. Compliance Excused. 

Trial court erred in not excusing compliance 
with the notice requirements of T.C.A. § 29-26- 
121, because the healthcare provider had ac- 
tual notice of the claim more than one year 
prior to the filing of the new action and, thus, 
had ample time to investigate and possibly 
settle the claim. Under the unique circum- 
stances of this case, the trial court should have 
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exercised its discretion and excused compliance 
with the deadlines imposed by § 29-26-121. 
Howell v. Claiborne & Hughes Health Ctr., — 
S.W.3d —, 2010 Tenn. App. LEXIS 400 (Tenn. 
Ct. App. June 24, 2010), overruled in part, 
Myers v. AMISUB (SFH), Inc., 382 S.W.3d 300, 
2012 Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 

Patient did consult with a doctor before filing 
her medical malpractice (now health care liabil- 
ity) suit against the surgeon to make sure that 
she had a good-faith basis for maintaining the 
action and allowing the action to go forward, 
despite her failure to file a timely certificate of 
good faith, was not inconsistent with the over 
arching purpose of the Medical Malpractice 
(now Health Care Liability) Act, T.C.A. § 29- 
26-115 et seq. Truth v. Eskioglu, 781 F. Supp. 2d 
630, 2011 U.S. Dist. LEXIS 16295 (M.D. Tenn. 
Feb. 17, 2011). 

Trial court erred in dismissing the claimants’ 
second lawsuit for noncompliance with T.C.A. 
§ 29-26-121 because the claimants filed their 
initial suit prior to the enactment of the statu- 
tory notice requirements and filed their second 
suit when the health care providers had some 
notice of the potential claim as a result of the 
initial lawsuit. Because the trial court did not 
abuse its discretion by refusing to excuse com- 
pliance, remand of the case to determine appro- 
priate sanctions and to allow the claim to 
proceed was appropriate. Givens v. Vanderbilt 
Univ., — S.W.3d —, 2013 Tenn. App. LEXIS 695 
(Tenn. Ct. App. Oct. 24, 2013). 

Trial court erred by dismissing the patient’s 
action for failure to state a claim, even though 
it did not comply with this section, because it 
was premature, given that the patient had 
sought a continuance to obtain legal counsel to 
clarify her claims and pleadings. Ibrahim v. 
Murfreesboro Med. Clinic Surgi Ctr., — S.W.3d 
—, 2014 Tenn. App. LEXIS 672 (Tenn. Ct. App. 
Oct. 17, 2014). 

Trial court abused its discretion by taking 
judicial notice of a practice in the second judi- 
cial district of utilizing blank medical authori- 
zations that were not HIPAA compliant, and 
equating the same to extraordinary cause to 
excuse a plaintiffs noncompliance with T.C.A. 
§ 29-26-121. Roberts v. Wellmont Health Sys., 
— §$.W.3d —, 2018 Tenn. App. LEXIS 386 
(Tenn. Ct. App. July 5, 2018). 


3. Requirements Not Satisfied. 

Trial court did not err in dismissing under 
Tenn. R. Civ. P. 12.02(6) an action a patient and 
her husband filed against a hospital to recover 
damages for injuries the patient sustained 
when she fell in her hospital room because the 
patient and husband alleged a claim for medi- 
cal malpractice (now health care liability) and 
were required to satisfy the requirements con- 
tained in the Tennessee Medical Malpractice 
(now Health Care Liability) Act, but they failed 
to do so; the complaint alleged that the hospital 
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was liable because it knew the patient was at 
risk for a post-delivery fall but failed to safe- 
guard her, and although the patient and hus- 
band did not allege a specific legal duty that 
was breached by the hospital, the allegations of 
the complaint went beyond alleging the duty 
applicable to the provision of custodial services 
and alleged facts relating to services requiring 
specialized skill and training, such as recogniz- 
ing the potential for a post-delivery fall and 
preventing injuries therefrom. Martins v. Wil- 
liamson Med. Ctr., — S.W.3d —, 2010 Tenn. 
App. LEXIS 731 (Tenn. Ct. App. Nov. 22, 2010). 

Motion to dismiss was granted because pris- 
oner did not comply with the notice require- 
ments of the Tennessee Medical Malpractice 
(now Health Care Liability) Act, T.C.A. § 29- 
26-121(a)(1). By failing to comply with the 
requirements of the act, the prisoner failed to 
state a claim for medical malpractice (now 
health care liability) for which relief could be 
granted. Conrad v. Wash. County, — F. Supp. 2d 
—, 2011 U.S. Dist. LEXIS 153402 (E.D. Tenn. 
Feb. 21, 2012). 

Trial court abused its discretion by excusing 
plaintiffs’ failure to comply with the 60-day 
notice period before filing a medical malprac- 
tice (now health care liability) action under 
T.C.A. § 29-26-121, as the plain language of the 
statute only allowed compliance to be excused 
upon a showing of extraordinary cause, not 
substantial compliance and lack of prejudice to 
defendants Depue v. Schroeder, — S.W.3d —, 
2011 Tenn. App. LEXIS 62 (Tenn. Ct. App. Feb. 
15, 2011), appeal denied, — S.W.3d —, 2011 
Tenn. LEXIS 847 (Tenn. Aug. 31, 2011). 

Claim for medical malpractice failed as a 
matter of law because plaintiff failed to provide 
defendant with notice as required by the Ten- 
nessee Medical Malpractice Act, T.C.A. § 29- 
26-121. Plaintiff did not state affirmatively that 
she reviewed the state department of health 
website and sent notice to the address listed on 
the website, nor did she affirmatively verify 
that she performed any investigation to deter- 
mine defendant’s location. Guthrie v. Ball, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 92902 (E.D. 
Tenn. July Fi 2012). 

As plaints correspondence to defendants 
during the pendency of plaintiffs’ first medical 
malpractice action, which they later non- 
suited, was not compliant notice under the 
amended version of T.C.A. § 29-26-121 as it 
existed when plaintiffs’ second suit was filed, 
that suit was properly dismissed. Childs v. Ut 
Medical Group, Inc., 398 S.W.3d 163, 2012 
Tenn. App. LEXIS 547 (Tenn. Ct. App. Aug. 8, 
2012), appeal denied, Childs v. UT Med. Group, 
Inc., —S.W.3d —, 2012 Tenn. LEXIS 926 (Tenn. 
Dec. 11, 2012). 

Patient’s widow failed to substantially com- 
ply with the requirements of subsection 
(a)(2)(E) because the widow permitted disclo- 
sure only to her counsel, and the widow’s medi- 
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cal authorization failed to satisfy at least three 
of the six compliance requirements mandated 
by Health Insurance Portability and Account- 
ability Act of 1996; due to the widow’s material 
non-compliance, a hospital and a doctor were 
not authorized to receive any of the patient’s 
records. Stevens ex rel. Stevens v. Hickman 
Cmty. Health Care Servs., 418 S.W.3d 547, 
2013 Tenn. LEXIS 990 (Tenn. Nov. 25, 2013). 

Husband’s medical malpractice action was 
time-barred where: (1) The husband failed to 
comply with T.C.A. § 29-26-121(a)(2) as he did 
not give the providers Health Insurance Porta- 
bility and Accountability Act of 1996-compliant 
authorizations permitting them to exchange 
his wife’s medical records; (2) No provision of 
the Tennessee Medical Malpractice Act, T.C.A. 
§ 29-26-115 et seq., required potential defen- 
dants to assist a claimant with compliance with 
§ 29-26-121; and (3) The husband was not 
entitled to an extension under § 29-26-121(c) of 
the T.C.A. § 29-26-116 limitations period. 
Vaughn vy. Mt. States Health Alliance, — S.W.3d 
—, 2013 Tenn. App. LEXIS 159 (Tenn. Ct. App. 
Mar. 5, 2013), appeal denied, — S.W.3d —, 2014 
Tenn. LEXIS 409 (Tenn. May 15, 2014), over- 
ruled, Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 
570, 2015 Tenn. LEXIS 486 (Tenn. May 29, 
2015), overruled in part, Eiswert v. United 
States, 619 Fed. Appx. 483, 2015 U.S. App. 
LEXIS 13878, 2015 FED App. 537N (6th Cir. 
Tenn. 2015). 

Trial court did not err in dismissing an in- 
mate’s action against a health care provider 
because the inmate did not comply with the 
mandatory requirements of T.C.A. §§ 29-26- 
121 and 29-26-122 when he filed his action 
because the inmate’s claims against the pro- 
vider for the health care provider for failure to 
provide medical care sounded in medical mal- 
practice and not ordinary negligence. Moore v. 
Correct Care Solutions, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 199 (Tenn. Ct. App. 
Mar. 25, 2013). 

Plaintiffs medical malpractice suit was prop- 
erly dismissed as: (1) Plaintiff did not comply 
with T.C.A. § 29-26-121(a) and 29-26-121(b) as 
the required attachments were not filed with 
the complaint; (2) A disc containing the docu- 
mentation was filed as an exhibit to the com- 
plaint 12 days later, and the required affidavit 
was filed thereafter; (3) While § 29-26-121(b) 
gave the trial court discretion to excuse compli- 
ance for extraordinary cause shown, plaintiff 
admitted that no extraordinary cause existed. 
Thurmond vy. Mid-Cumberland Infectious Dis- 
ease Consultants, PLC, — S.W.3d —, 2013 
Tenn. App. LEXIS 291 (Tenn. Ct. App. Apr. 25, 
2013), rev'd, Thurmond v. Mid-Cumberland In- 
fectious Disease Consultants, 433 S.W.3d 512, 
2014 Tenn. LEXIS 352 (Tenn. 2014). 

Medical malpractice complaint filed by a de- 
ceased patient’s widow, which included an ini- 
tial certificate of good faith, was properly dis- 
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missed by the trial court as against a doctor 
because when she amended her complaint to 
add him, she failed to contemporaneously file a 
second certificate of good faith. Groves v. Col- 
burn, — S.W.3d —, 2013 Tenn. App. LEXIS 494 
(Tenn. Ct. App. July 30, 2013). 

When a personal representative gave pre- 
suit notice of a health care liability claim to an 
entity that, while related to the correct health 
care provider, did not provide the health care in 
question, Tenn. R. Civ. P. 15.03 did not let the 
personal representative retroactively amend 
the defective notice because the Rule only ap- 
plied to pleadings, and the notice was not a 
pleading, since the notice preceded the filing of 
a lawsuit. Shockley v. Mental Health Coop., 429 
S.W.3d 582, 2013 Tenn. App. LEXIS 726 (Tenn. 
Ct. App. Nov. 4, 2013), appeal denied, Shockley 
v. Mental Health Coop., Inc., — S.W.3d —, 2014 
Tenn. LEXIS 155 (Tenn. Feb. 11, 2014). 

When a personal representative gave pre- 
suit notice of a health care liability claim to an 
entity that, while related to the correct health 
care provider, did not provide the health care in 
question, the notice was insufficient because 
the statute’s requirements were strictly con- 
strued, and notice was not given to the entity 
that would be named as a defendant. Shockley 
v. Mental Health Coop., 429 S.W.3d 582, 2013 
Tenn. App. LEXIS 726 (Tenn. Ct. App. Nov. 4, 
2013), appeal denied, Shockley v. Mental 
Health Coop., Inc., — S.W.3d —, 2014 Tenn. 
LEXIS 155 (Tenn. Feb. 11, 2014). 

Where a next of kin appealed a trial court’s 
dismissal of his health care liability suit as 
untimely, he did not file his first complaint 
within the one year statute of limitations in 
T.C.A. § 29-26-116, and, since he did not com- 
ply with T.C.A. § 29-26-121, he could not ob- 
tain an extension, and he could not rely on 
T.C.A. § 28-1-105. Byrge v. Parkwest Med. Ctr., 
442 S.W.3d 245, 2014 Tenn. App. LEXIS 38 
(Tenn. Ct. App. Jan. 30, 2014), appeal denied, 
— §.W.3d —, 2014 Tenn. LEXIS 538 (Tenn. 
June 24, 2014). 

In a medical malpractice case, a trial court 
did not err by dismissing the action without 
prejudice due to a failure to comply with the 
pre-litigation notice requirements because this 
was the appropriate penalty to impose; more- 
over, compliance was not excused because there 
was no effort to give any pre-suit notice. Givens 
v. Vanderbilt Univ., — S.W.3d —, 2014 Tenn. 
App. LEXIS 117 (Tenn. Ct. App. Feb. 27, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
496 (Tenn. June 20, 2014). 

Health care liability action was untimely due 
to a failure to substantially comply with the 
statutory notice requirements; a Health Insur- 
ance Portability and Accountability Act of 1996 
(HIPAA) medical authorization form provided 
did not substantially comply with the statutory 
requirements. The trial court did not err by 
failing to excuse compliance in this case be- 
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cause no valid reason was given; this case did 
not fall within one of the limited circumstances 
anticipated by HIPAA that would have allowed 
for the use of the records without authorization. 
Roberts v. Prill, — S.W.3d — (Tenn. Ct. App. 
June 26, 2014). 

Widower did not list the addresses of the 
providers in the notice letter, failed to state that 
he complied with notice requirements, failed to 
attach documentation, and failed to file the 
required proof of service; the widower did not 
substantially comply with the requirements of 
the statute. Johnson v. Parkwest Med. Ctr., — 
S.W.3d —, 2014 Tenn. App. LEXIS 445 (Tenn. 
Ct. App. July 31, 2014), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 1106 (Tenn. Dec. 
17, 2014). 

Widower was not able to establish that he 
sent the proper medical authorization with the 
notice, as was his burden, and thus the medical 
center could not appropriately utilize the re- 
cords to mount a defense, even if they were 
already in the medical center’s possession; the 
widower did not substantially comply with the 
requirements of the statute. Johnson v. Park- 
west Med. Ctr., — S.W.3d —, 2014 Tenn. App. 
LEXIS 445 (Tenn. Ct. App. July 31, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
1106 (Tenn. Dec. 17, 2014). 

Trial court erred in denying defendants’ mo- 
tions to dismiss plaintiffs claim that defen- 
dants were negligent by failing to remove a 
sponge from plaintiff because plaintiffs claim 
should have been classified as a health care 
liability action as the health care liability stat- 
ute designated claims involving custodial or 
basic care as health care liability claims; expert 
testimony was required to establish the ele- 
ments of the claim; plaintiff did not comply 
with pre-suit notice provisions; plaintiff did not 
file the required certificate of good faith with 
his complaint; and failure to comply with the 
certificate of good faith requirement mandated 
dismissal with prejudice. Smith v, Testerman, 
— §.W.3d —, 2015 Tenn. App. LEXIS 110 
(Tenn. Ct. App. Mar. 10, 2015), appeal denied, 
— §$.W.3d —, 2015 Tenn. LEXIS 516 (Tenn. 
June 15, 2015). 

When a wife did not provide pre-suit notice of 
the wife’s loss of consortium claim, based on the 
wife’s husband’s medical treatment, the hus- 
band’s pre-suit notice was not sufficient to 
satisfy the wife’s requirement to provide such 
notice because (1) the wife’s claim was a dis- 
tinct claim belonging to the wife personally, and 
(2) the wife was a separate claimant. Igou v. 
Vanderbilt Univ., — S.W.3d —, 2015 Tenn. App. 
LEXIS 162 (Tenn. Ct. App. Mar. 27, 2015). 

Wife did not provide sufficient pre-suit notice 
of the wife’s loss of consortium claim, based on 
the wife’s husband’s medical treatment, be- 
cause (1) the wife did not substantially comply 
with this requirement, since a hospital had no 
notice of the wife’s claim, and, (2) even if the 
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wife substantially complied, strict compliance 
with this requirement was mandated. Igou v. 
Vanderbilt Univ., — S.W.3d —, 2015 Tenn. App. 
LEXIS 162 (Tenn. Ct. App. Mar. 27, 2015). 

Because the sole deficiency in the medical 
release authorization was appellants’ failure to 
allow disclosure to appellees, appellants 
claimed this error, alone, was insufficient to 
negate their lawsuit, but this argument was 
rejected; appellants’ case did not fall within one 
of the limited circumstances that would allow 
for the use of the medical records without 
authorization, and thus the trial court did not 
abuse its discretion in declining to excuse ap- 
pellants’ failure to comply with the statute. 
Harmon v. Shore, — S.W.3d —, 2015 Tenn. App. 
LEXIS 248 (Tenn. Ct. App. Apr. 23, 2015), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
785 (Tenn. Sept. 16, 2015). 

Trial court did not err in dismissing any 
medical malpractice or other tort claim within 
plaintiffs complaint because any claim that 
plaintiff originally brought under medical mal- 
practice was pretermitted as moot due to his 
failure to comply with the statutory require- 
ments that plaintiff provide written notice and 
file a certificate of good faith with the complaint 
and with the statute of limitations provided by 
the Governmental Tort Liability Act (GTLA); 
and any other claim of negligence brought by 
plaintiff was pretermitted as moot due to his 
failure to comply with the statute of limitations 
provided by the GTLA. Kaddoura v. Chatta- 
nooga-Hamilton Cnty. Hosp. Auth., — S.W.3d 
—, 2015 Tenn. App. LEXIS 264 (Tenn. Ct. App. 
Apr. 27, 2015). 

Sister did not comply with the statutes before 
the action commenced, which statutes required 
her to submit pre-suit notice 60 days prior to 
filing suit and to attach a certificate of good 
faith and a copy of the pre-suit; she had not 
shown good cause or excusable neglect for her 
failure, and the dismissal of her claims was 
affirmed. Estate of Bradley v. Hamilton County, 
— §$.W.3d —, 2015 Tenn. App. LEXIS 669 
(Tenn. Ct. App. Aug. 21, 2015). 

In a health care lability action, the trial 
court properly dismissed the action with preju- 
dice as appellant failed to provide a compliant 
Health Insurance Portability and Accountabil- 
ity Act of 1996 medical authorization because, 
while appellee may have physically possessed 
the decedent’s records, he was unable to review 
them with his attorney in order to evaluate the 
merits of appellant’s claim; appellant left blank 
the portion of the authorization form describing 
the type and amount of information to be used; 
appellant’s notice letter did not authorize ap- 
pellee to fill in the blank; and the form failed to 
provide appellee with the proper authorization 
to use the decedent’s medical records to mount 
a defense. Bray v. Khuri, — S.W.3d —, 2015 
Tenn. App. LEXIS 950 (Tenn. Ct. App. Dec. 3, 
2015), rev'd, 523 S.W.3d 619, 2017 Tenn. LEXIS 
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396 (Tenn. July 5, 2017), overruled, Grizzle v. 
Parkwest Med. Ctr., — S.W.3d —, 2017 Tenn. 
App. LEXIS 500 (Tenn. Ct. App. July 25, 2017). 

Decedents’ daughters failed to substantially 
comply with statutory requirements because 
they failed to provide health care providers 
with a medical authorization which was com- 
pliant with the Health Insurance Portability 
and Accountability Act of 1996, 42 U.S.C. 
§ 1320d, that would have allowed them to 
request medical records from all other noticed 
providers. Thus, the daughters’ cause of action 
was time-barred as they were not entitled to an 
extension of the statute of limitations. Dolman 
v. Donovan, — S.W.3d —, 2015 Tenn. App. 
LEXIS 983 (Tenn. Ct. App. Dec. 238, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
366 (Tenn. May 6, 2016). 

Proper way for a health care provider to 
challenge a complaint’s compliance with T.C.A. 
§ 29-26-121 is to file a motion to dismiss. 
Dolman v. Donovan, — 8.W.3d —, 2015 Tenn. 
App. LEXIS 983 (Tenn. Ct. App. Dec. 23, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
366 (Tenn. May 6, 2016). 

Any claim by plaintiff that was actually a 
medical malpractice allegation, even if styled 
as ordinary negligence, was not viable and 
must be dismissed for failure to comply with 
the statutory requirements because plaintiff 
had not provided a certificate of good faith nor 
had he given the required notice of a medical 
malpractice case to defendant prior to filing. 
Moore v. W. Carolina Treatment Ctr., Inc., — F. 
Supp. 2d —, 2016 U.S. Dist. LEXIS 183134 
(E.D. Tenn. Feb. 17, 2016). 

Trial court properly dismissed a patient’s 
healthcare liability claims for failure to provide 
the required Health Insurance Portability and 
Accountability Act-complaint authorization be- 
cause the authorization and letter the patient 
sent did not substantially comply with subsec- 
tion (a)(2)(E), which was very specific in listing 
the elements to be included for authorization. 
Ibrahim v. Williams, — S.W.3d —, 2016 Tenn. 
App. LEXIS 160 (Tenn. Ct. App. Feb. 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
471 (Tenn. June 23, 2016). 

Patient failed to provide documentation dem- 
onstrating that he complied with subsection 
(a)(2)(E) because the unsigned Health Insur- 
ance Portability and Accountability Act form 
the patient proffered would not permit the 
provider receiving the notice to obtain complete 
medical records from each other provider being 
sent a notice. Travis v. Cookeville Reg’l Med. 
Ctr., — S.W.3d —, 2016 Tenn. App. LEXIS 697 
(Tenn. Ct. App. Sept. 21, 2016). 

Trial court properly dismissed a patient’s 
health care liability case because he failed to 
substantially comply with the Tennessee 
Health Care Liability Act; the patient did not 
include a statement in the body of the com- 
plaint that he complied with subsection (a), the 
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complaint failed to include documentation dem- 
onstrating compliance with subsection (a)(2), 
and the patient did not attach an affidavit 
establishing that the notice was timely mailed 
by certified mail, return receipt requested. Tra- 
vis v. Cookeville Reg’l Med. Ctr., — S.W.3d —, 
2016 Tenn. App. LEXIS 697 (Tenn. Ct. App. 
Sept. 21, 2016). 

Circuit court properly dismissed the plain- 
tiffs’ medical malpractice claims because they 
failed to timely comply with the statutory pre- 
suit notice where, save for a signature and 
date, the blanks on the medical authorization 
forms received by the providers were not com- 
pleted, the affidavits attached to the response 
failed to warrant a finding of extraordinary 
cause, the statutory 120-day extension was 
unavailable, and there was no violation of the 
separation of powers doctrine or the Open 
Court Clause where the medical authorization 
requirement did not conflict with the Civil 
Procedure Rules and the plaintiffs’ did not 
present a basis for declaring the statute uncon- 
stitutional. J.A.C. v. Methodist Healthcare 
Memphis Hosps., 542 S.W.3d 502, 2016 Tenn. 
App. LEXIS 829 (Tenn. Ct. App. Nov. 2, 2016). 

Health care liability claims were dismissed 
for failure to comply with the statutory require- 
ments because the failure to provide a list of 
other medical providers who were sent notice 
and a Health Insurance Portability and Ac- 
countability Act (HIPPA) compliant medical 
authorization prohibited the providers from ob- 
taining medical records from other co-defen- 
dants and utilizing their own records to mount 
a defense; an argument that a HIPPA compli- 
ant medical authorization was sent prior to the 
transmittal of the pre-suit notice letters was 
rejected because this was only a limited autho- 
rization allowing disclosure to counsel. Piper v. 
Cumberland Med. Ctr, — S.W.3d —, 2017 
Tenn. App. LEXIS 33 (Tenn. Ct. App. Jan. 20, 
2017). 

Spouse’s failed to provide medical authoriza- 
tion with their pre-suit notice that was sub- 
stantially compliant with Health Insurance 
Portability and Accountability Act (HIPAA) 
regulations because the name or other specific 
identification of the person(s) authorized to 
make the requested use or disclosure was miss- 
ing from the pre-suit medical authorization; 
thus, HIPAA regulations foreclosed the pro- 
vider from consulting with anyone to determine 
whether the record could aid in mounting a 
defense. Lawson v. Knoxville Dermatology 
Grp., P.C., 544 S.W.3d 704, 2017 Tenn. App. 
LEXIS 524 (Tenn. Ct. App. Aug. 1, 2017), ap- 
peal denied, — S.W.3d —, 2017 Tenn. LEXIS 
767 (Tenn. Nov. 16, 2017). 

Medical provider was prejudiced by the inad- 
equacy of a patient’s pre-suit medical authori- 
zation because the provider would not be al- 
lowed to use the patient’s medical records to 
mount a defense; the medical authorization the 
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patient and his spouse provided failed to desig- 
nate who would be authorized to make use of 
the medical record. Lawson v. Knoxville Der- 
matology Grp., P.C., 544 S.W.3d 704, 2017 
Tenn. App. LEXIS 524 (Tenn. Ct. App. Aug. 1, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 767 (Tenn. Nov. 16, 2017). 

Trial court did not err in dismissing an ex- 
ecutor’s claim against a hospital for failure to 
provide pre-suit notice and a certificate of good 
faith because the claim was a health care 
liability complaint under the Tennessee Health 
Care Liability Act; the executor alleged a hos- 
pital employee failed to monitor of a patient 
and his cup of hot coffee, and even if the coffee 
did not qualify as a “vehicle” of hydration, it fell 
within the general statutory definition of simi- 
lar patient services. Youngblood ex rel. Estate 
of Vaughn v. River Park Hosp., LLC, — 8.W.3d 
—, 2017 Tenn. App. LEXIS 647 (Tenn. Ct. App. 
Sept. 28, 2017). 

As here, any claim describing a doctor’s fail- 
ure to analyze a diagnostic test result and to 
properly document the result in a patient’s 
medical records clearly related to the provision 
of, or failure to provide, health care services, 
and thus the dismissal of the patient’s claim 
based on her failure to comply with the Health 
Care Liability Act’s procedural requirements 
under T.C.A. §§ 29-26-121(a)(1), 29-26-122(a) 
was proper. Lacy v. Meharry Gen. Hosp., — 
S.W.3d —, 2017 Tenn. App. LEXIS 816 (Tenn. 
Ct. App. Dec. 19, 2017). 

Dismissal of a health care liability complaint 
against physicians was appropriate because 
the patient failed to substantially comply with 
the statutory pre-suit notice requirements as 
the patient’s pre-suit notice did not include a 
HIPAA compliant medical authorization that 
would have allowed the physicians to obtain 
the patient’s medical records from all other 
health care providers who were sent notice. 
Brookins v. Tabor, — S.W.38d —, 2018 Tenn. 
App. LEXIS 250 (Tenn. Ct. App. May 8, 2018), 
appeal denied, — S.W.3d —, 2018 Tenn. LEXIS 
621 (Tenn. Sept. 17, 2018). 

Trial court erred by granting a plaintiffs 
motion to amend to substitute a healthcare 
provider as a defendant because the amend- 
ment would be futile where, while the provider 
had actual notice of the action, the plaintiff did 
not give the provider written pre-suit notice 
and could not rely on the 120-day filing exten- 
sion where she filed her complaint after the 
expiration of the statute of limitations. Tiffinne 
v. Jackson-Madison, — S.W.3d —, 2018 Tenn. 
App. LEXIS 316 (Tenn. June 6, 2018). 

In a medical malpractice case, plaintiffs au- 
thorization was not sufficient to enable defen- 
dants to obtain her medical record. Plaintiff 
failed to substantially comply with require- 
ments of the notice statute by failing to provide 
HIPAA-compliant medical authorization, pur- 
suant to T.C.A. § 29-26-121(a)(2)(E). Parks v. 
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Walker, 585 S.W.3d 895, 2018 Tenn. App. 
LEXIS 683 (Tenn. Ct. App. Nov. 28, 2018). 

Mother’s claims based on a revoked adoption 
were time-barred because, (1) as to claims 
against a hospital social worker and hospital, 
the social worker had no direct pre-suit notice, 
and the complaint against the hospital was 
filed after claims against the hospital’s agent 
social worker were barred, (2) an adoption 
agency and related parties provided no health 
care services, so a statutory 120-day extension 
did not apply, and (3) ordinary negligence 
claims were not filed within one year. Taylor v. 
Promise, — S.W.3d —, 2019 Tenn. App. LEXIS 
51 (Tenn. Ct. App. Jan. 31, 2019), appeal de- 
nied, Taylor v. Miriam’s Promise, — S.W.3d —, 
2019 Tenn. LEXIS 228 (Tenn. June 20, 2019). 

In a wrongful death, healthcare liability ac- 
tion, in which plaintiffs complaint alleged that 
the negligent acts of all defendants caused the 
patient’s death, plaintiffs pre-suit notice did 
not comply with this statute because each de- 
fendant did not obtain the medical records from 
all other potential defendants to evaluate the 
substantive merits of the claim as to that de- 
fendant as the original actions against the two 
health care providers only named one health 
care provider as a potential defendant, and did 
not name the other health care provider as a 
potential defendant; plaintiffs error was sub- 
stantial as it prevented defendants from ob- 
taining the medical records that were neces- 
sary for evaluating the substantive merits of 
the claim. Gray v. St. Francis Hospital-Bartlett, 
Inc., — S.W.3d —, 2019 Tenn. App. LEXIS 182 
(Tenn. Ct. App. Apr. 16, 2019). 

Physician’s practice was entitled to summary 
judgment in health care liability suit because, 
when an administrator served the statutorily 
required pre-suit notice on the physician, such 
notice was insufficient, despite the practice’s 
indirect notice by virtue of service of notice on 
the physician, as the statute was strictly con- 
strued, requiring inquiry into whether the ad- 
ministrator gave pre-suit notice to an actual 
defendant, not whether the defendant knew of 
the lawsuit by service of notice on another 
potential defendant. Petty v. Robert Burns, MD 
PC, — 8.W.3d —, 2020 Tenn. App. LEXIS 100 
(Tenn. Ct. App. Mar. 5, 2020), appeal denied, 
Petty v. Burns, — S.W.3d —, 2020 Tenn. LEXIS 
336 (Tenn. June 5, 2020). 

Parents of deceased child failed to substan- 
tially comply with notice requirements for a 
health care liability action because the parents 
did not include compliant medical authoriza- 
tion forms with the notice as the forms only 
permitted the release of medical records to the 
parents’ counsel and did not specifically name 
each health care provider that was permitted 
access to the records. The health care providers 
were prejudiced by the noncompliance as the 
providers were not able to obtain needed medi- 
cal records from other providers sent a notice. 
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Owens v. Stephens, — S.W.3d —, 2020 Tenn. 
App. LEXIS 165 (Tenn. Ct. App. Apr. 16, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
547 (Tenn. Sept. 16, 2020). 

Dismissal of a former patient’s pro se health 
care liability action against a hospital was 
appropriate because the patient never sent the 
required pre-suit notice to the hospital, and the 
patient’s complaint did not state that the pa- 
tient had complied with the pre-suit notice 
requirements. The fact that the patient in- 
formed the patient’s parent, an employee of the 
hospital, of the patient’s intent to sue the 
hospital did not satisfy the statutory require- 
ments. Cobble v. Erlanger Hosp., — S.W.3d —, 
2020 Tenn. App. LEXIS 201 (Tenn. Ct. App. Apr. 
30, 2020), appeal denied, — S.W.3d —, 2020 
Tenn. LEXIS 434 (Tenn. July 17, 2020). 

Deceased patient’s survivor did not substan- 
tially comply with the statutory pre-suit notice 
requirements because the survivor did not pro- 
vide the health care providers with HIPAA 
authorizations allowing them to obtain medical 
records from the other providers being sent 
pre-suit notice, thereby denying each of the 
providers access to all of the available medical 
records. Dial v. Klemis, — S.W.3d —, 2020 
Tenn. App. LEXIS 489 (Tenn. Ct. App. Nov. 2, 
2020). 

Although a patient argued that the pre-suit 
notice of a potential health care liability claim 
which the patient mailed to a long-term care 
facility's administrator at the long-term care 
facility's business address satisfied the statu- 
tory requirement of pre-suit notice of the claim 
to the long-term care facility, because pre-suit 
notice of the health care liability claim was 
mandatory and because the patient did not 
provide pre-suit notice of the claim to the facil- 
ity, dismissal of the patient’s complaint as to 
the facility was appropriate. Webb v. Trevecca 
Ctr. for Rehab. & Healing, LLC, — S.W.3d —, 
2020 Tenn. App. LEXIS 504 (Tenn. Ct. App. 
Nov. 10, 2020). 

In a health care liability action, although the 
physicians failed to comply with this statute, 
because plaintiff did not establish extraordi- 
nary cause sufficient to excuse compliance with 
the pre-suit notice requirements, and there was 
no remedy or penalty for noncompliance with 
this statute, the trial court did not abuse its 
discretion when it denied plaintiffs motions to 
amend based on futility. Bidwell ex rel. Bidwell 
v. Strait, — S.W.3d —, 2021 Tenn. LEXIS 9 
(Tenn. Jan. 28, 2021). 


4. Compliance Required. 

Refiling a non-suited medical malpractice 
(now health care liability) action was not an 
extraordinary cause giving a trial court discre- 
tion to waive the notice and good faith certifi- 
cation requirements of T.C.A. §§ 29-26-121 and 
29-26-122 because those requirements went 
into effect three months before the action was 
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refiled. Myers v. AMISUB (SFH), Inc., — 
S.W.3d —, 2011 Tenn. App. LEXIS 83 (Tenn. Ct. 
App. Feb. 24, 2011), affd, Myers v. AMISUB 
(SFH), Inc., 382 S.W.3d 300, 2012 Tenn. LEXIS 
735 (Tenn. Oct. 4, 2012). 

When the patient re-filed her suit on Febru- 
ary 9, 2010, it was a “new action” subject to the 
requirements of T.C.A. §§ 29-26-121 and 29-26- 
122 and thus, her contention that because the 
60-day notice and certificate of good faith re- 
quirements had not yet been enacted when she 
brought suit in 2005, that those requirements 
should be held inapplicable to her action refiled 
in 2010 was without merit. Actions non-suited 
after the enactment of the notice of good faith 
provisions and re-filed following the effective 
date of their amendment, must comply with the 
provisions. Cude v. Herren, — S.W.3d —, 2011 
Tenn. App. LEXIS 516 (Tenn. Ct. App. Sept. 26, 
201): 

Even if plaintiffs’ claims were based on neg- 
ligence per se and res ipsa loquitur, the allega- 
tions, nevertheless, sounded in medical mal- 
practice, and not common law negligence; 
therefore, the case was dismissed due to plain- 
tiffs’ failure to comply with T.C.A. § 29-26- 
121’s pre-suit notice requirements. Shuler v. 
McGrew, — F. Supp. 2d —, 2012 U.S. Dist. 
LEXIS 111003 (W.D. Tenn. Aug. 8, 2012), modi- 
fied, Shuler v. Garrett, 743 F.3d 170, 2014 FED 
App. 33P, 2014 U.S. App. LEXIS 2772 (6th Cir. 
Feb. 14, 2014). 

As defendants were not required to obtain a 
patient’s informed consent for the use of a drug 
so long as they had her informed consent to be 
treated at the hospital, plaintiffs did not have a 
claim for medical battery based on the admin- 
istration of that drug without her consent; as 
their complaint sounded in medical malprac- 
tice, the case was dismissed due to their failure 
to comply with T.C.A. § 29-26-121’s pre-suit 
notice requirements. Shuler v. McGrew, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 111003 
(W.D. Tenn. Aug. 8, 2012), modified, Shuler v. 
Garrett, 743 F.3d 170, 2014 FED App. 33P, 2014 
U.S. App. LEXIS 2772 (6th Cir. Feb. 14, 2014). 

To prove their claim that defendants negli- 
gently hired and retained the alleged tortfea- 
sors who provided a patient’s medical care, 
plaintiffs needed to show that the employees 
did not satisfy the professional standard of care 
and that defendants knew it; therefore, the 
claim sounded in medical malpractice, and was 
dismissed due to plaintiffs’ failure to comply 
with T.C.A. § 29-26-121’s pre-suit notice re- 
quirements. Shuler v. McGrew, — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 111003 (W.D. Tenn. 
Aug. 8, 2012), modified, Shuler v. Garrett, 743 
F.3d 170, 2014 FED App. 33P, 2014 U.S. App. 
LEXIS 2772 (6th Cir. Feb. 14, 2014). 

Plaintiffs refiled medical malpractice suit 
under the savings statute, T.C.A. § 28-1- 
105(a), was properly dismissed with prejudice 
as the refiled suit was a new action for which 
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compliance with T.C.A. §§ 29-26-121 and 29- 
26-122 was required, and plaintiff failed failed 
to do so; §§ 29-26-121 and 29-26-122 were not 
subject to substantial compliance. Bullock v. 
Univ. Health Sys., Inc., — S.W.3d —, 2012 
Tenn. App. LEXIS 816 (Tenn. Ct. App. Nov. 27, 
2012). 

Trial court did not err by ruling that the 
gravamen of an estate’s complaint sounded in 
medical malpractice and in dismissing the com- 
plaint based upon the estate’s failure to comply 
with the requirements of T.C.A. §§ 29-26-121 
and 29-26-122. The nuclear medicine technolo- 
gists, whose alleged negligence formed the ba- 
sis for the complaint, were called upon to make 
decision regarding how the decedent should be 
positioned and secured to the table for the scan, 
and they made such decision relying upon their 
training, expertise, and experience, which in- 
volved knowledge and judgment that would be 
outside the realm of that possessed by ordinary 
laypersons. Williams-Ali v. Mt. States Health 
Alliance, — S.W.3d —, 2018 Tenn. App. LEXIS 
47 (Tenn. Ct. App. Jan. 30, 2013), appeal de- 
nied, Williams-Ali v. Mt. States Health Alli- 
ance, — S.W.3d —, 2013 Tenn. LEXIS 513 
(Tenn. June 12, 2013). 

Circuit court did not abuse its discretion in 
refusing to excuse plaintiffs noncompliance 
with the certificate of good faith requirement of 
the Tennessee Medical Malpractice Act, T.C.A. 
§ 29-26-122; plaintiff offered no explanation 
why, after her case was dismissed by the gen- 
eral sessions court for failing to comply with the 
certificate of good faith requirement, she 
waited until she was faced with defendants’ 
motions for summary judgment in circuit court 
to file her motion for extension of time in which 
to file a certificate of good faith. West v. AMI- 
SUB (SFH), Inc., — S.W.3d —, 2013 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Mar. 21, 2013). 

Trial court properly dismissed the mother’s 
complaint, which alleged that the nursing 
home was liable for the wrongful death of her 
daughter, because the mother failed to file a 
certificate of good faith with the complaint as 
the allegations that the nursing home failed to 
properly administer medication and a medical 
device prescribed by a physician, and failed to 
monitor the medical condition of the deceased 
at all times prior to her death sounded in 
medical malpractice. Dunlap v. Laurel Manor 
Health Care, Inc., 422 S.W.3d 577, 2013 Tenn. 
App. LEXIS 573 (Tenn. Ct. App. Aug. 29, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
1092 (Tenn. Dec. 23, 2013). 

Court of Appeals erred in reversing the trial 
court and holding that a patient had to give 
pre-suit notice to the doctors only once because 
the doctors were statutorily entitled to separate 
notice of each forthcoming complaint so that 
they might evaluate the merits of the claim and 
pursue settlement where, although the two 
complaints that the patient filed against the 
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doctors asserted the same claims and involved 
the same parties, the patient voluntarily non- 
suited the first suit, and failed to comply with 
the Tennessee Health Care Liability Act by 
providing the doctors with notice that they 
intended to recommence their health care li- 
ability action. Foster v. Chiles, 467 S.W.3d 911, 
2015 Tenn. LEXIS 93 (Tenn. Jan. 27, 2015). 

Plaintiffs’ allegations met the definition of a 
health care liability action, as they alleged that 
the social worker, who was considered a health 
care provider, was negligent in providing ser- 
vices to their child, and expert testimony would 
be required to prove the allegations; plaintiffs 
failed to provide pre-suit notice or file a certifi- 
cate of good faith, and dismissal with prejudice 
was warranted. Ellithorpe v. Weismark, 479 
S.W.3d 818, 2015 Tenn. LEXIS 827 (Tenn. Oct. 
8, 2015). 

One-defendant exception did not apply be- 
cause spouses were required to include a 
Health Insurance Portability and Accountabil- 
ity Act (HIPAA) compliant medical authoriza- 
tion with their pre-suit notice to the original 
medical provides; because one provider’s pos- 
session of the medical record from the date of 
the alleged injury did not operate as an autho- 
rization for it to disclose the record, that pro- 
vider needed no authorization. Lawson v. Knox- 
ville Dermatology Grp., P.C., 544 S.W.3d 704, 
2017 Tenn. App. LEXIS 524 (Tenn. Ct. App. 
Aug. 1, 2017), appeal denied, —S.W.3d —, 2017 
Tenn. LEXIS 767 (Tenn. Nov. 16, 2017). 

Appellant’s voluntary nonsuit of the initial 
complaint extinguished any pending health 
care liability claims against appellees and also 
abrogated the notice appellant sent them, and 
the filing of her second complaint was the 
institution of a new and independent action; 
when appellant neglected to provide appellees 
with a new notice, she failed to strictly comply 
with the statute and the trial court’s dismissal 
of her second complaint was proper. Byington v. 
Reaves, — 8.W.3d —, 2021 Tenn. App. LEXIS 
161 (Tenn. Ct. App. Apr. 20, 2021). 

Appellant’s initial complaint was subject to 
pre-suit notice regardless of whether the initial 
complaint alleged additional causes of action 
sounding outside health care liability; because 
appellant could not disclaim the pre-suit notice 
requirement in her initial complaint, which 
included health care liability claims, the notice 
she sent before filing the initial complaint ap- 
plied only to that complaint. Byington v. 
Reaves, — S.W.3d —, 2021 Tenn. App. LEXIS 
161 (Tenn. Ct. App. Apr. 20, 2021). 


5. Compliance Not Required. 

Trial court erred by dismissing the complaint 
for failure to state a claim because the patient’s 
allegations constituted a claim of ordinary neg- 
ligence or premises liability and were not gov- 
erned by the Tennessee Medical Malpractice 
(now Health Care Liability) Act; the allegations 
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did not bear a substantial relationship to the 
rendition of medical treatment by a medical 
professional. Brister v. HCA Health Servs. of 
Tenn., — S.W.3d —, 2011 Tenn. App. LEXIS 307 
(Tenn. Ct. App. June 8, 2011). 

Medical negligence claim against a county 
was dismissed as plaintiffs did not allege an act 
or omission involving a matter of medical sci- 
ence or art requiring specialized skills not or- 
dinarily possessed by lay persons, and the 
county was not a physician under T.C.A. § 29- 
26-115(a); a physician-patient relationship was 
an essential element of a medical malpractice 
claim. However, plaintiffs were not required to 
comply with T.C.A. §§ 29-26-121 and 29-26-122 
on the remaining common law negligence 
claim. Taylor v. Johnson County, — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 115115 (E.D. Tenn. 
Aug. 14, 2012). 

Trial court erred in dismissing an inmate’s 
action against a county for failure to comply 
with the mandatory notice requirements set 
forth in T.C.A. § 29-26-121 because the in- 
mate’s claim sounded in ordinary negligence; 
the inmate’s claim against the county arose 
from the alleged failure of Department of Cor- 
rections employees to obtain medical services 
from its contract health care provider despite 
the inmate’s allegedly obvious mental and 
physical condition. Moore v. Correct Care Solu- 
tions, LLC, — S.W.3d —, 2013 Tenn. App. 
LEXIS 199 (Tenn. Ct. App. Mar. 25, 2013). 

Surviving spouse’s medical malpractice claim 
was improperly dismissed for noncompliance 
with T.C.A. § 29-26-121(a)(2)(E) where the 
missing date required by 45 C.FR. 
§ 164.508(c)(1)(vi) was a relatively minor omis- 
sion, and there was no evidence that the medi- 
cal providers were prejudiced or denied access 
to medical records as a result. Hamilton v. 
Abercrombie Radiological Consultants, Inc., 
487 S.W.3d 114, 2014 Tenn. App. LEXIS 811 
(Tenn. Ct. App. Dec. 15, 2014), appeal denied, 
— §.W.3d —, 2015 Tenn. LEXIS 430 (Tenn. 
May 15, 2015). 

State was not obligated to send the T.C.A. 
§ 29-26-121(a)(1) pre-suit notice as the grava- 
men of the complaint was in alleged deceptive 
business practices, not in health care liability. 
State ex rel. Slatery v. HRC Med. Ctrs., Inc., 
603 S.W.3d 1, 2019 Tenn. App. LEXIS 408 
(Tenn. Ct. App. Aug. 23, 2019), appeal denied, 
— §.W.3d —, 2020 Tenn. LEXIS 251 (Tenn. Apr. 
16, 2020). 


6. Extraordinary Cause. 

Trial court did not err in refusing to waive 
the requisites of T.C.A. §§ 29-26-121 and 29- 
26-122 because the patient’s contention that 
her alleged substantial compliance with the 
statutory requirements and the alleged lack of 
prejudice to the doctor constituted extraordi- 
nary cause to support waiver of the statutory 
requirements was rejected. Cude v. Herren, — 
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S.W.3d —, 2011 Tenn. App. LEXIS 516 (Tenn. 


~ Ct. App. Sept. 26, 2011). 


Court erred in not dismissing plaintiffs 
medical malpractice suit, as the information 
provided in his original medical malpractice 
suit, which he later dismissed, did not serve to 
substantially comply with the pre-suit notice 
and certificate of good faith requirements of 
T.C.A. §§ 29-26-121 and 29-26-122, and he did 
not demonstrate “extraordinary cause” for his 
failure to comply with those statutes. Myers v. 
AMISUB (SFH), Inc., 382 S.W.3d 300, 2012 
Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 

Trial court erred in dismissing a medical 
malpractice action based on the plaintiffs fail- 
ure to comply with T.C.A. § 29-26-121(a)(2)(E) 
by attaching a Health Insurance Portability 
and Accountability Act (HIPAA), 29 U.S.C. 
§ 1181 et seq., compliant medical authorization 
to her notice to the defendants prior to filing 
her complaint, because the noncompliance may 
have resulted from extraordinary cause, pursu- 
ant to T.C.A. § 29-26-121(b), where the plain- 
tiffs attorney was deployed to Afghanistan and 
was not aware that the HIPAA authorizations 
had not been received. It was the duty of the 
trial court to weigh the entirety of the circum- 
stances and to determine whether extraordi- 
nary cause existed. Hawkins v. Martin, — 
S.W.3d —, 2012 Tenn. App. LEXIS 484 (Tenn. 
Ct. App. July 24, 2012). 

Where plaintiffs nonsuited their first medical 
malpractice suit and did not provide defen- 
dants pretrial notice compliant with the 
amended version of T.C.A. § 29-26-121 before 
filing the second suit, the trial court did not 
abuse its discretion by refusing to excuse plain- 
tiffs’ from compliance with the amended ver- 
sion of § 29-26-121 for extraordinary cause as 
permitted by § 29-26-121(b), because it found 
there was no reason why proper notice under 
amended § 29-26-121 could not have been 
given before the suit was refiled over one year 
after the first suit was dismissed. Childs v. Ut 
Medical Group, Inc., 398 S.W.3d 163, 2012 
Tenn. App. LEXIS 547 (Tenn. Ct. App. Aug. 8, 
2012), appeal denied, Childs v. UT Med. Group, 
Inc., —S.W.3d —, 2012 Tenn. LEXIS 926 (Tenn. 
Dec. 11, 2012). 

Patient’s widow failure to comply subsection 
(a)(2)(E) was not excused by extraordinary 
cause because the patient’s death did not pre- 
vent his personal representative from comply- 
ing with the pre-suit notice requirements; the 
widow’s failure to provide the Health Insurance 
Portability and Accountability Act of 1996 com- 
pliant medical authorization could not be ex- 
cused by her acts of furnishing the hospital and 
doctor with notice of a potential claim or filing a 
certificate of good faith. Stevens ex rel. Stevens 
v. Hickman Cmty. Health Care Servs., 418 
S.W.3d 547, 2013 Tenn. LEXIS 990 (Tenn. Nov. 
25, 2013). 
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When a personal representative gave pre- 
suit notice of a health care liability claim to an 
entity that, while related to the correct health 
care provider, did not provide the health care in 
question, the suit was properly dismissed be- 
cause the personal representative did not dem- 
onstrate extraordinary cause for failing to com- 
ply with this requirement. Shockley v. Mental 
Health Coop., 429 S.W.3d 582, 2013 Tenn. App. 
LEXIS 726 (Tenn. Ct. App. Nov. 4, 2013), appeal 
denied, Shockley v. Mental Health Coop., Inc., 
— §.W.3d —, 2014 Tenn. LEXIS 155 (Tenn. Feb. 
11, 2014). 

Patient complied with T.C.A. § 29-26-121 in 
a medical malpractice suit against the State of 
Tennessee because extraordinary cause ex- 
cused any failure to comply, since the state of 
the law as to the proper recipient of pre-suit 
notice in such circumstances was unsettled. 
Brown v. Samples, — S.W.3d —, 2014 Tenn. 
App. LEXIS 245 (Tenn. Ct. App. Apr. 29, 2014). 

It was not error to dismiss a healthcare 
liability suit for an administratrix’s failure to 
give defendants providers medical records au- 
thorizations, because it was not an abuse of 
discretion to find counsel showed no extraordi- 
nary cause for the noncompliance, as the evi- 
dence did not support counsel’s claim that the 
oversight was due to counsel’s impending over- 
seas deployment, as there was no evidence of 
the effect of news of the deployment on coun- 
sel’s mental state. Hawkins v. Martin, — 
S.W.3d —, 2014 Tenn. App. LEXIS 358 (Tenn. 
Ct. App. June 23, 2014). 

It was not error to dismiss a healthcare 
lability suit for an administratrix’s failure to 
give defendants providers medical records au- 
thorizations, because it was not an abuse of 
discretion to find counsel showed no extraordi- 
nary cause for the noncompliance, as the evi- 
dence did not support counsel’s claim that the 
oversight was due to counsel’s impending over- 
seas deployment, as the evidence did not con- 
vey the dread allegedly affecting counsel’s abil- 
ity to attend to detail. Hawkins v. Martin, — 
S.W.3d —, 2014 Tenn. App. LEXIS 358 (Tenn. 
Ct. App. June 23, 2014). 

It was not error to dismiss a healthcare 
liability suit for an administratrix’s failure to 
give defendants providers medical records au- 
thorizations, because it was not an abuse of 
discretion to find counsel showed no extraordi- 
nary cause for the noncompliance, as the evi- 
dence did not support counsel’s claim that the 
oversight was due to counsel’s impending over- 
seas deployment, as the evidence did not pre- 
ponderate against a finding that counsel 
learned of the deployment after sending autho- 
rizations. Hawkins v. Martin, — S.W.3d —, 
2014 Tenn. App. LEXIS 358 (Tenn. Ct. App. 
June 238, 2014). 

Wife did not show extraordinary cause excus- 
ing the wife’s failure to provide pre-suit notice 
of the wife’s loss of consortium claim because 
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(1) the wife’s claim clearly fit within the statu- 
tory definition of a health care liability claim, 
and (2) the wife’s husband’s pre-suit notice of 
the husband’s health care liability claims was 
insufficient to provide pre-suit notice of the 
wife’s claim. Igou v. Vanderbilt Univ., — S.W.3d 
—, 2015 Tenn. App. LEXIS 162 (Tenn. Ct. App. 
Mar. 27, 2015). 

Dismissal of a patient’s complaint against a 
county hospital was appropriate because, by 
filing suit four days after giving notice to the 
hospital, the patient did not comply with the 
pre-suit notice requirement, and the patient 
did not show extraordinary cause, based upon 
the statute of limitations in the Tennessee 
Government Tort Liability Act, T.C.A. § 29-20- 
101 et seq., to excuse the non-compliance with 
the pre-suit notice procedures in the Tennessee 
Health Care Liability Act, T.C.A. § 29-26-101 
et seq. Patterson v. Lincoln Med. Ctr., — S.W.3d 
—, 2015 Tenn. App. LEXIS 499 (Tenn. Ct. App. 
June 23, 2015), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 878 (Tenn. Oct. 16, 2015). 

Trial court erred in granting summary judg- 
ment to a hospital in a patient’s health care 
liability action because, while the patient con- 
ceded that she did not file adequate pre-suit 
notice and good faith requirements, the trial 
court’s refusal to excuse compliance with the 
good faith requirements was not within a range 
of acceptable alternatives given the applicable 
legal principles and the evidence presented 
where for the few months counsel’s son lived, 
there were frequent periodic indications that 
each day could be his last, including a few 
serious hospitalizations, and the son’s passing 
four days prior to the filing of the complaint. 
Kirby v. Sumner Reg’! Med. Ctr., — S.W.3d —, 
2016 Tenn. App. LEXIS 492 (Tenn. Ct. App. 
July 12, 2016). 

In a case involving a health care liability 
claim, an argument that statutory noncompli- 
ance should have been considered “excusable 
neglect” under Tenn. R. Civ. P. 60 was waived, 
and T.C.A. § 29-26-121(b) provided trial courts 
discretion to excuse compliance only for “ex- 
traordinary cause shown.” Piper v. Cumberland 
Med. Ctr., — S.W.3d —, 2017 Tenn. App. LEXIS 
33 (Tenn. Ct. App. Jan. 20, 2017). 

Patient, an inmate proceeding pro se, failed 
to demonstrate patient, an inmate proceeding 
pro se, failed to demonstrate extraordinary 
cause to justify waiver of excuse of his failure to 
comply with the required pre-suit notice, as he 
did not mail the notice to the doctors at the 
addresses listed for them on the Department of 
Health website and their current business ad- 
dress and failed to raise the issue of his lack of 
access to the internet to obtain such informa- 
tion before the trial court, thereby waiving the 
issue on appeal. Kinsey v. Schwarz, — S.W.3d 
—, 2017 Tenn. App. LEXIS 566 (Tenn. Ct. App. 
Aug. 18, 2017), appeal denied, — S.W.3d —, 
2017 Tenn. LEXIS 858 (Tenn. Dec. 6, 2017). 
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7. Construction. 

It was the express intent of the general 
assembly that the 2008 and 2009 amendments 
to the Tennessee Medical Malpractice (now 
Health Care Liability) Act shall apply to all 
medical malpractice (now health care liability) 
actions including claims filed under the Tennes- 
see Governmental Tort Liability Act, T.C.A. 
§ 29-20-101 et seq., because this is evident 
from the stated purpose in both 2008 Tenn. 
Pub. Acts 919, § 3 and 2009 Tenn. Pub. Acts 
474, § 4; because the general assembly ex- 
pressly declared that the Tennessee Medical 
Malpractice Act, T.C.A. § 29-26-121, applied to 
notice given on or after July 2, 2009, in all 
medical malpractice (now health care liability) 
actions, the stated purpose is expressed and 
clear, and it means what it says. Cunningham 
v. Williamson County Hosp. Dist., — S.W.3d —, 
2011 Tenn. App. LEXIS 645 (Tenn. Ct. App. 
Nov. 30, 2011), rev'd, Cunningham vy. William- 
son Cnty. Hosp. Dist., 405 S.W.3d 41, 2013 
Tenn. LEXIS 440 (Tenn. May 9, 2013). 

Statutory requirements that a plaintiff in a 
medical malpractice case give 60 days pre-suit 
notice, T.C.A. § 29-26-121, and file a certificate 
of good faith with the complaint, T.C.A. § 29- 
26-122, are mandatory requirements and not 
subject to substantial compliance. Myers v. 
AMISUB (SFH), Inc., 382 S.W.3d 300, 2012 
Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 

Trial court did not err in dismissing a doctor’s 
motion for summary judgment in a patient’s 
medical malpractice action because the patient 
was entitled to the 120 day extension to the one 
year statute of limitation set out in the Medical 
Malpractice Act, T.C.A. § 29-26-116(a)(1), as 
well as to the same extension to the three year 
statute of repose set out in § 29-26-116(a)(3); 
the Act, T.C.A. § 29-26-121(c), does apply to the 
saving statute, T.C.A. § 28-1-105. Rajvongs v. 
Wright, — S.W.3d —, 2012 Tenn. App. LEXIS 
393 (Tenn. Ct. App. June 18, 2012), aff'd, 432 
S.W.3d 808, 2013 Tenn. LEXIS 1000 (Tenn. Dec. 
12, 2013). 

Medical Malpractice Act, T.C.A. § 29-26- 
121(a) and (c), are complementary parts of a 
single comprehensive scheme which cannot be 
separated without damaging the whole scheme. 
Rajvongs v. Wright, — S.W.3d —, 2012 Tenn. 
App. LEXIS 393 (Tenn. Ct. App. June 18, 2012), 
affd, 482 S.W.3d 808, 2013 Tenn. LEXIS 1000 
(Tenn. Dee. 12, 2018). 

Saving statute, T.C.A. § 28-1-105(a), is not 
an applicable statute of limitations for pur- 
poses of the medical malpractice notice require- 
ment under T.C.A. § 29-26-121. Accordingly, 
compliance with the medical malpractice notice 
requirement does not operate to extend the 
saving statute beyond one year from the date of 
a nonsuit. Johnson v. Floyd, — S.W.3d —, 2012 
Tenn. App. LEXIS 448 (Tenn. Ct. App. June 29, 
2012). 
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T.C.A. § 29-26-121 requires notice of a poten- 
tial medical malpractice action before the ac- 
tion becomes “pending”; however, it follows 
that, for the purposes of § 29-26-121, effective 
notice cannot be given of a potential, subse- 
quent, re-filed action while the original action 
is pending. Childs v. Ut Medical Group, Inc., 
398 S.W.3d 163, 2012 Tenn. App. LEXIS 547 
(Tenn. Ct. App. Aug. 8, 2012), appeal denied, 
Childs v. UT Med. Group, Inc., — S.W.3d —, 
2012 Tenn. LEXIS 926 (Tenn. Dec. 11, 2012). 

Purpose of subsection (a)(2)(E) (2012), is not 
to provide defendants with notice of a potential 
claim, but instead, it serves to equip defendants 
with the actual means to evaluate the substan- 
tive merits of a plaintiffs claim by enabling 
early access to a plaintiffs medical records; as a 
result, plaintiffs cannot satisfy subsection 
(a)(2)(E) by simply notifying defendants that a 
healthcare liability claim may be forthcoming. 
Stevens ex rel. Stevens v. Hickman Cmty. 
Health Care Servs., 418 S.W.3d 547, 2013 Tenn. 
LEXIS 990 (Tenn. Nov. 25, 2013). 

Plaintiffs less-than-perfect compliance with 
subsection (a)(2)(E) should not derail a health- 
care liability claim; non-substantive errors and 
omissions will not always prejudice defendants 
by preventing them from obtaining a plaintiffs 
relevant medical records, and thus, a plaintiff 
must substantially comply, rather than strictly 
comply, with the requirements of subsection 
(a)(2)(E). Stevens ex rel. Stevens v. Hickman 
Cmty. Health Care Servs., 418 S.W.3d 547, 
2013 Tenn. LEXIS 990 (Tenn. Nov. 25, 2013). 

Because subsection (a)(2)(E) is not inconsis- 
tent with Tennessee law regarding the implied 
covenant of confidentiality in doctor-patient re- 
lationships, this implied covenant does not ex- 
cuse a plaintiffs failure to comply with the 
statutory requirement. Stevens ex rel. Stevens 
v. Hickman Cmty. Health Care Servs., 418 
S.W.3d 547, 2013 Tenn. LEXIS 990 (Tenn. Nov. 
25, 2013). 

Meaning of “complete medical records” is not 
to grant defendants access to a plaintiffs entire 
medical history but is to afford defendants 
access to all medical records relevant to the 
particular claim at issue; in determining 
whether medical records are relevant for pur- 
poses of litigation, defendants should continue 
to adhere to the “minimum necessary” stan- 
dard that traditionally applies to a provider’s 
use and disclosure of a patient’s private health 
records under 45 C.F.R. § 164.502(b)(1). Ste- 
vens ex rel. Stevens v. Hickman Cmty. Health 
Care Servs., 418 S.W.3d 547, 2013 Tenn. LEXIS 
990 (Tenn. Nov. 25, 2013). 

Because T.C.A. §§ 29-26-121 and 29-26-122 
were enacted together as part of the Tennessee 
Health Care Liability Act, the doctrine of in 
pari materia requires the interpretation these 
two sections together; the legislature’s failure 
to mandate the same remedy for T.C.A. § 29- 
26-121(a)(2)(E) violations can only be inter- 
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preted as an indication that dismissal with 
prejudice for such violations is not compulsory. 
Stevens ex rel. Stevens v. Hickman Cmty. 
Health Care Servs., 418 S.W.3d 547, 2013 Tenn. 
LEXIS 990 (Tenn. Nov. 25, 2013). 

Because the Health Insurance Portability 
and Accountability Act of 1996, itself prohibits 
medical providers from using or disclosing a 
plaintiffs medical records without a fully com- 
pliant authorization form, it is a threshold 
requirement of the statute that the plaintiffs 
medical authorization must be sufficient to en- 
able defendants to obtain and review a plain- 
tiffs relevant medical records. Stevens ex rel. 
Stevens v. Hickman Cmty. Health Care Servs., 
418 S.W.3d 547, 2013 Tenn. LEXIS 990 (Tenn. 
Nov. 25, 2013). 

While a plaintiff files a “civil warrant” in 
order to commence a civil action in general 
sessions court, T.C.A. § 16-15-716, the certifi- 
cate of good faith requirement under the Ten- 
nessee Medical Malpractice Act, T.C.A. § 29- 
26-122, applies to any medical malpractice 
action filed in any court of the State, not only 
those actions commenced by filing a “com- 
plaint” in circuit court. West v. AMISUB (SFH), 
Inc., — S.W.3d —, 2013 Tenn. App. LEXIS 191 
(Tenn. Ct. App. Mar. 21, 2013). 

In determining whether T.C.A. § 29-26-121 
contravened the separation of powers clause of 
Tenn. Const. art. II, § 2, the court declined to 
apply the strict scrutiny test, as it was not 
applicable where there were no allegations that 
the legislative action was impermissibly inter- 
fering with the exercise of a fundamental right 
or operating to the peculiar disadvantage of a 
suspect class. Williams v. SMZ Specialists, P.C., 
— S.W.3d —, 2018 Tenn. App. LEXIS 267 
(Tenn. Ct. App. Apr. 19, 2013), appeal denied, 
Williams v. SMZ Specialists, P.C., — S.W.3d —, 
2013 Tenn. LEXIS 1018 (Tenn. Dec. 10, 2018). 

Pre-lawsuit notice requirement in T.C.A. 
§ 29-26-121(a) and (b) did not contravene the 
separation of powers clause of Tenn. Const. art. 
II, § 2, as it did not redefine the commence- 
ment of an action and accordingly, was con- 
strued harmoniously with Tenn. R. Civ. P. 3 and 
did not impede T.C.A. §§ 16-3-402 and 16-3- 
406. Williams v. SMZ Specialists, P.C., — 
S.W.3d —, 2013 Tenn. App. LEXIS 267 (Tenn. 
Ct. App. Apr. 19, 2013), appeal denied, Williams 
v. SMZ Specialists, P.C., — S.W.3d —, 2013 
Tenn. LEXIS 1018 (Tenn. Dec. 10, 2013). 

In a medical malpractice suit against the 
State of Tennessee, Tenn. R. Civ. P. 4.04(6) did 
not require service of pre-suit notice on the 
Attorney General or an Assistant Attorney 
General because the Rule did not address such 
notice. Brown v. Samples, — S.W.3d —, 2014 
Tenn. App. LEXIS 245 (Tenn. Ct. App. Apr. 29, 
2014). 

Legislature intended for service of pre-suit 
notice by mail to be effectuated only through 
the United States Postal Service via certified 
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mail, and it provided for no other method of 
service by mail; based upon the legislature’s 
omission of other carriers as a means of mailing 
or delivery of the notice in the current version 
of the statute, it is presumed that it deliber- 
ately intended that the Postal Service would be 
the only acceptable means of service other than 
personal delivery. Arden v. Kozawa, — S.W.3d 
—, 2014 Tenn. App. LEXIS 346 (Tenn. Ct. App. 
June 18, 2014), rev'd, 466 S.W.3d 758, 2015 
Tenn. LEXIS 544 (Tenn. May 5, 2015). 

Although the trial court, in dismissing a 
complaint against a social worker for providing 
counseling to a child in violation of a court 
order, reasoned that the Tennessee Health Care 
Liability Act encompassed all claims involving 
the provision of health care services or treat- 
ment by a health care provider, this determina- 
tion must be nuanced, and nothing in the trial 
court’s written order or oral ruling indicated 
that it considered the standard outlined in 
Estate of French in dismissing the complaint. 
Rather, it appeared the trial court relied on the 
gravamen of the complaint standard rejected in 
Estate of French. Ellithorpe v. Weismark, — 
S.W.3d —, 2014 Tenn. App. LEXIS 709 (Tenn. 
Ct. App. Oct. 31, 2014), rev’d, 479 S.W.3d 818, 
2015 Tenn. LEXIS 827 (Tenn. Oct. 8, 2015). 

Delivery of pre-suit notice by private com- 
mercial carrier and filing of proof with the 
complaint constitutes substantial compliance 
with the pre-suit notice statute; as long as a 
defendant is not prejudiced, it does not matter 
whether a commercial carrier or the United 
States Postal Service delivers the notice, and 
the over-arching purpose of the pre-suit notice 
statute is to ensure that health care defendants 
receive timely notice of a forthcoming lawsuit. 
Arden v. Kozawa, 466 S.W.3d 758, 2015 Tenn. 
LEXIS 544 (Tenn. May 5, 2015). 

Manner and proof of service requirements of 
the pre-suit notice statute are not mandatory 
but directory and can be achieved through 
substantial compliance; so long as a health care 
defendant is not prejudiced by a plaintiffs 
deviations from the prescribed method of ser- 
vice, certified mail, return receipt requested, or 
the proof of service requirement, filing a certifi- 
cate of mailing from the United States Postal 
Service, substantial compliance with the statu- 
tory requirements will suffice. Arden v. Ko- 
zawa, 466 S.W.3d 758, 2015 Tenn. LEXIS 544 
(Tenn. May 5, 2015). 

Ex parte interviews permitted by T.C.A. 
§ 29-26-121(f) do not constitute formal discov- 
ery under current Tenn. R. Civ. P. 26.01. Dean- 
Hayslett v. Methodist Healthcare, — S.W.3d —, 
2015 Tenn. App. LEXIS 22 (Tenn. Ct. App. Jan. 
20, 2015), review denied and ordered not pub- 
lished, — S.W.38d —, 2015 Tenn. LEXIS 698 
(Tenn. Aug. 17, 2015), superseded by statute as 
stated in, Willeford v. Klepper, 597 S.W.3d 454, 
2020 Tenn. LEXIS 85 (Tenn. Feb. 28, 2020). 
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By its express terms T.C.A. § 29-26-121(f)(1) 
limits the scope of ex parte interviews con- 
ducted pursuant to a qualified protective order 
to healthcare information that is (1) otherwise 
protected and (2) relevant to the litigation cur- 
rently pending before the trial court. Dean- 
Hayslett v. Methodist Healthcare, — S.W.3d —, 
2015 Tenn. App. LEXIS 22 (Tenn. Ct. App. Jan. 
20, 2015), review denied and ordered not pub- 
lished, — S.W.3d —, 2015 Tenn. LEXIS 698 
(Tenn. Aug. 17, 2015), superseded by statute as 
stated in, Willeford v. Klepper, 597 S.W.3d 454, 
2020 Tenn. LEXIS 85 (Tenn. Feb. 28, 2020). 

T.C.A. § 26-29-121(f)(1) modified judicial 
precedent by overruling the court’s total prohi- 
bition against a defendant’s ex parte communi- 
cation with a plaintiffs treating healthcare 
providers. The section restored a defendant’s 
ability to conduct ex parte interviews outside of 
the formal discovery process but within statu- 
tory parameters that do not extend to matters 
beyond protected health information. Dean- 
Hayslett v. Methodist Healthcare, — S.W.3d —, 
2015 Tenn. App. LEXIS 22 (Tenn. Ct. App. Jan. 
20, 2015), review denied and ordered not pub- 
lished, — S.W.3d —, 2015 Tenn. LEXIS 698 
(Tenn. Aug. 17, 2015), superseded by statute as 
stated in, Willeford v. Klepper, 597 S.W.3d 454, 
2020 Tenn. LEXIS 85 (Tenn. Feb. 28, 2020). 

T.C.A. § 29-26-121(f)(1) is limited to health 
information that is protected and relevant to 
the litigation pending before the trial court. 
Dean-Hayslett v. Methodist Healthcare, — 
S.W.3d —, 2015 Tenn. App. LEXIS 22 (Tenn. Ct. 
App. Jan. 20, 2015), review denied and ordered 
not published, — S.W.3d —, 2015 Tenn. LEXIS 
698 (Tenn. Aug. 17, 2015), superseded by stat- 
ute as stated in, Willeford v. Klepper, 597 
S.W.3d 454, 2020 Tenn. LEXIS 85 (Tenn. Feb. 
28, 2020). 

Nothing in T.C.A. § 29-26-121(f)(1) as it ex- 
isted in 2012 prohibited a healthcare provider 
from refusing to participate in an ex parte 
interview, from refusing to respond to particu- 
lar questions, from requiring or disallowing 
presence of counsel, or from otherwise refusing 
to discuss his patient’s healthcare information 
other than in a formal deposition. Dean-Hays- 
lett v. Methodist Healthcare, — S.W.3d —, 2015 
Tenn. App. LEXIS 22 (Tenn. Ct. App. Jan. 20, 
2015), review denied and ordered not pub- 
lished, — S.W.3d —, 2015 Tenn. LEXIS 698 
(Tenn. Aug. 17, 2015), superseded by statute as 
stated in, Willeford v. Klepper, 597 S.W.3d 454, 
2020 Tenn. LEXIS 85 (Tenn. Feb. 28, 2020). 

There is nothing in T.C.A. § 29-26-121(f)(1) 
to indicate that the General Assembly intended 
the section to serve as a mechanism to prepare 
potential witnesses for questioning either in 
formal discovery or at trial. The opportunity 
granted by the subsection is a limited one; it is 
limited to interviewing a plaintiffs treating 
healthcare providers to obtain information. 
Dean-Hayslett v. Methodist Healthcare, — 
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S.W.3d —, 2015 Tenn. App. LEXIS 22 (Tenn. Ct. 
App. Jan. 20, 2015), review denied and ordered 
not published, — S.W.3d —, 2015 Tenn. LEXIS 
698 (Tenn. Aug. 17, 2015), superseded by stat- 
ute as stated in, Willeford v. Klepper, 597 
S.W.3d 454, 2020 Tenn. LEXIS 85 (Tenn. Feb. 
28, 2020). 

Trial court’s requirements that a court re- 
porter be present at ex parte interviews con- 
ducted pursuant to § 29-26-121(f)(1), that all 
interviews be recorded, that they be conducted 
under oath, and that transcripts of the inter- 
views be filed under seal contravened § 29-26- 
121(f)(1) by transforming the investigatory in- 
terviews into quasi-depositions. Dean-Hayslett 
v. Methodist Healthcare, — S.W.3d —, 2015 
Tenn. App. LEXIS 22 (Tenn. Ct. App. Jan. 20, 
2015), review denied and ordered not pub- 
lished, — S.W.3d —, 2015 Tenn. LEXIS 698 
(Tenn. Aug. 17, 2015), superseded by statute as 
stated in, Willeford v. Klepper, 597 S.W.3d 454, 
2020 Tenn. LEXIS 85 (Tenn. Feb. 28, 2020). 

Trial court did not err in restricting the 
qualified protective order to relevant protected 
health information as that limitation did noth- 
ing more than reflect the parameters of T.C.A. 
§ 29-26-121(f)(1). Dean-Hayslett v. Methodist 
Healthcare, — S.W.3d —, 2015 Tenn. App. 
LEXIS 22 (Tenn. Ct. App. Jan. 20, 2015), review 
denied and ordered not published, — S.W.3d —, 
2015 Tenn. LEXIS 698 (Tenn. Aug. 17, 2015), 
superseded by statute as stated in, Willeford v. 
Klepper, 597 S.W.3d 454, 2020 Tenn. LEXIS 85 
(Tenn. Feb. 28, 2020). 

T.C.A. § 29-26-121(f)(1) expressly grants the 
trial court the discretion to grant a motion to 
limit or prohibit ex parte interviews upon good 
cause shown that the treating healthcare pro- 
vider does not possess relevant information as 
defined by the Tennessee Rules of Civil Proce- 
dure. Dean-Hayslett v. Methodist Healthcare, 
— §.W.3d —, 2015 Tenn. App. LEXIS 22 (Tenn. 
Ct. App. Jan. 20, 2015), review denied and 
ordered not published, — S.W.3d —, 2015 Tenn. 
LEXIS 698 (Tenn. Aug. 17, 2015), superseded 
by statute as stated in, Willeford v. Klepper, 597 
S.W.3d 454, 2020 Tenn. LEXIS 85 (Tenn. Feb. 
28, 2020). 

T.C.A. § 29-26-121(f)(1) does not provide un- 
limited access to a plaintiffs healthcare provid- 
ers, nor does it put defendants on equal footing 
with respect to the ability to question a plain- 
tiffs healthcare providers. Dean-Hayslett v. 
Methodist Healthcare, —S.W.3d —, 2015 Tenn. 
App. LEXIS 22 (Tenn. Ct. App. Jan. 20, 2015), 
review denied and ordered not published, — 
S.W.3d —, 2015 Tenn. LEXIS 698 (Tenn. Aug. 
17, 2015), superseded by statute as stated in, 
Willeford v. Klepper, 597 S.W.3d 454, 2020 
Tenn. LEXIS 85 (Tenn. Feb. 28, 2020). 

By its express terms, T.C.A. § 29-26-121(f)(1) 
is applicable to protected healthcare informa- 
tion that is relevant to the lawsuit, at least with 
respect to interviews conducted with health- 
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care providers who are not a defendant’s own 
agents. Dean-Hayslett v. Methodist Health- 
care, — 8.W.3d —, 2015 Tenn. App. LEXIS 22 
(Tenn. Ct. App. Jan. 20, 2015), review denied 
and ordered not published, — S.W.3d —, 2015 
Tenn. LEXIS 698 (Tenn. Aug. 17, 2015), super- 
seded by statute as stated in, Willeford v. Klep- 
per, 597 S.W.3d 454, 2020 Tenn. LEXIS 85 
(Tenn. Feb. 28, 2020). 

Aim of the statute is to ensure that prospec- 
tive defendants receive adequate and timely 
notice of possible claims against them. Hughes 
v. Henry County Med. Ctr., — S.W.3d —, 2015 
Tenn. App. LEXIS 446 (Tenn. Ct. App. June 9, 
2015). 

T.C.A. § 29-26-121(f) (2012 & Supp. 2018) is 
elided to make it permissive only, in order to 
retain the core discretionary functions of trial 
courts in discovery, while providing a frame- 
work for protective orders over ex parte inter- 
views with non-party treating healthcare pro- 
viders. Elided from T.C.A. § 29-26-121(f)(1) is 
the phrase “such petition shall be granted un- 
der the following conditions.” Under the elided 
version of the statute, a trial court can exercise 
its appropriate discretion over procedural dis- 
covery matters and also retain the power to 
determine what is admissible at trial. Willeford 
v. Klepper, 597 S.W.3d 454, 2020 Tenn. LEXIS 
85 (Tenn. Feb. 28, 2020). 


8. “Extraordinary Cause” Exception Not 
Applicable. 

Since a medical malpractice plaintiff com- 
plied with the statutory requirements in T.C.A. 
§§ 29-26-121 and 29-26-122, the question of 
whether a failure to meet the requirements 
could be justified on the basis of “extraordinary 
cause” was simply not relevant. Hinkle v. Kin- 
dred Hosp., — S.W.3d —, 2012 Tenn. App. 
LEXIS 611 (Tenn. Ct. App. Aug. 31, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
1048 (Tenn. Dec. 10, 2013). 

Husband’s medical malpractice suit was 
properly dismissed where: (1) The husband did 
not comply with T.C.A. § 29-26-121(a)(4) by 
filing proof of service of the pre-suit notice on 
the providers or an affidavit of the party that 
mailed the notice; (2) He did not comply with 
§ 29-26-121(b) as he did not provide documen- 
tation of the pre-suit notice in the complaint 
until after the limitations period had expired; 
(3) An amended complaint could not cure the 
deficiencies; and (4) The husband did not show 
extraordinary cause to excuse his noncompli- 
ance with § 29-26-121. Vaughn v. Mt. States 
Health Alliance, — S.W.3d —, 2013 Tenn. App. 
LEXIS 159 (Tenn. Ct. App. Mar. 5, 2013), ap- 
peal denied, — S.W.3d —, 2014 Tenn. LEXIS 
409 (Tenn. May 15, 2014), overruled, Davis Ex 
Rel. Davis v. Ibach, 465 S.W.3d 570, 2015 Tenn. 
LEXIS 486 (Tenn. May 29, 2015), overruled in 
part, Eiswert v. United States, 619 Fed. Appx. 
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483, 2015 U.S. App. LEXIS 13878, 2015 FED 
App. 537N (6th Cir. Tenn. 2015). 

Trial court properly dismissed an inmate’s 
complaint against a doctor because it did not 
abuse its discretion in finding no extraordinary 
cause to excuse the inmate from compliance 
with the pre-suit notice requirement of the 
Tennessee Medical Malpractice Act; the inmate 
did not plead extraordinary cause, in the words 
of the statute, for his failure to give pre-suit 
notice to the doctor. Mathes v. Lane, — S.W.3d 
—, 2014 Tenn. App. LEXIS 39 (Tenn. Ct. App. 
Jan. 30, 2014). 

Widower did not substantially comply with 
statutory requirements, and as the trial court 
properly found, he did not demonstrate extraor- 
dinary cause for his noncompliance. Johnson v. 
Parkwest Med. Ctr., — S.W.3d —, 2014 Tenn. 
App. LEXIS 445 (Tenn. Ct. App. July 31, 2014), 
appeal denied, — S.W.3d —, 2014 Tenn. LEXIS 
1106 (Tenn. Dec. 17, 2014). 

Patient failed to present any facts that could 
be construed to constitute extraordinary cause 
for failure to comply with the pre-suit notice 
requirements because neither the complaint 
nor the patient’s brief on appeal demonstrated 
extraordinary cause such that her failure to 
comply could be excused. Ibrahim v. Williams, 
— §$.W.3d —, 2016 Tenn. App. LEXIS 160 
(Tenn. Ct. App. Feb. 29, 2016), appeal denied, 
— §$.W.3d —, 2016 Tenn. LEXIS 471 (Tenn. 
June 23, 2016). 

Patient’s noncompliance was not excused by 
extraordinary cause because the patient’s coun- 
sel did not allege any extraordinary reason for 
his failure to provide a medical authorization, 
but he simply stated that he failed to retain a 
copy of the allegedly signed form; that over- 
sight did not rise to the level of extraordinary 
cause. Travis v. Cookeville Reg’l Med. Ctr., — 
S.W.3d —, 2016 Tenn. App. LEXIS 697 (Tenn. 
Ct. App. Sept. 21, 2016). 

Trial court did not err in refusing to grant a 
widower a waiver for her noncompliance with 
the with the Health Insurance Portability & 
Accountability Act compliant authorization re- 
quirement due to extraordinary cause because 
the widower failed to comply with a significant 
part of those requirements, instead choosing to 
rely upon an agreed order from a prior action in 
place of the authorization; the agreed order 
ceased to be effective several months before the 
present action was filed. Cright v. Overly, — 
S.W.3d —, 2016 Tenn. App. LEXIS 770 (Tenn. 
Ct. App. Oct. 17, 2016), review denied and 
ordered not published, — S.W.3d —, 2017 Tenn. 
LEXIS 146 (Tenn. Feb. 21, 2017). 


9. Tolling. 

Plaintiffs’ 42 U.S.C. § 1983 claims against 
two detention center medical officers were 
time-barred under T.C.A. § 28-3-104(a)(3) as 
the officers were not made a part of the suit 
until well beyond the limitations period; the 
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limitations period was not tolled under T.C.A. 
§ 29-26-121(c) as plaintiffs offered no authority 
for invoking that provision. Taylor v. Johnson 
County, — F. Supp. 2d —, 2012 U.S. Dist. 
LEXIS 115115 (E.D. Tenn. Aug. 14, 2012). 


10. Section Inapplicable to Claims Under 
the Tennessee Governmental Tort Li- 
ability Act. 

Order overruling a county’s motion for sum- 
mary judgment in a medical malpractice suit 
brought by a patient was error because, con- 
trary to the trial court’s holding, the tolling 
provision of T.C.A. § 29-26-121 did not apply to 
claims under the Tennessee Governmental Tort 
Liability Act, T.C.A. § 29-20-201 et seq. Lawing 
v. Greene County EMS, — S8.W.3d —, 2012 
Tenn. App. LEXIS 921 (Tenn. Ct. App. Dec. 17, 
2011), review denied and ordered not pub- 
lished, Lawing v. Greene County EMS, — 
S.W.3d —, 2013 Tenn. LEXIS 502 (Tenn. June 
11, 2013). 


11. Validity of Notice Requirement. 
Requirement in T.C.A. § 29-26-121 that a 
plaintiff file a pre-suit notice 60 days prior to 
commencing an action did not conflict with 
Tenn. R. Crim. P. 3 to constitute an impermis- 
sible encroachment upon the court’s rule mak- 
ing authority, as § 29-26-121 requires that 
written notice be filed before the filing of a 
complaint. Webb v. Roberson, — S.W.3d —, 
2013 Tenn. App. LEXIS 261 (Tenn. Ct. App. Apr. 
17, 2013), appeal denied, — S.W.3d —, 2013 
Tenn. LEXIS 1085 (Tenn. Dec. 23, 2013). 


12. No Preemption. 

Complying with subsection (a)(2)(E) neither 
conflicts with the Health Insurance Portability 
and Accountability Act of 1996 (HIPAA) nor 
stands as an obstacle to the accomplishment of 
HIPAA’s full purposes and objectives; as such, 
subsection (a)(2)(E) is not “contrary” to HIPAA, 
and it is not preempted. Stevens ex rel. Stevens 
vy. Hickman Cmty. Health Care Servs., 418 
S.W.3d 547, 2013 Tenn. LEXIS 990 (Tenn. Nov. 
25, 2013). 

T.C.A. § 29-26-121 is not preempted by the 
Health Insurance Portability and Accountabil- 
ity Act of 1996 (HIPAA), 45 C.F.R. §§ 160, 162, 
and 164, because a “covered entity” can comply 
with the requirements of § 29-26-121 and HI- 
PAA, and § 29-26-121 does not impede the 
accomplishment or execution of HIPAA’s pur- 
poses. Webb v. Roberson, — S.W.3d —, 20138 
Tenn. App. LEXIS 261 (Tenn. Ct. App. Apr. 17, 
2013), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 1085 (Tenn. Dec. 23, 2013). 

Health Insurance Portability and Account- 
ability Act, 42 U.S.C. § 1320d et seq., did not 
preempt T.C.A. § 29-26-121(f). Caldwell v. Bap- 
tist Mem. Hosp., — S.W.3d —, 2016 Tenn. App. 
LEXIS 389 (Tenn. Ct. App. June 3, 2016), 
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appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
785 (Tenn. Oct. 21, 2016). 


13. Constitutionality. 

T.C.A. § 29-26-121, does not violate the due 
process clause of the Tennessee and United 
States constitutions, because the pre-notice 
provision does not erect an artificial or punitive 
barrier to suit, but is a minimal, easily acces- 
sible requirement. Webb v. Roberson, — S.W.3d 
—, 2013 Tenn. App. LEXIS 261 (Tenn. Ct. App. 
Apr. 17, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 1085 (Tenn. Dec. 23, 2013). 

T.C.A. § 29-26-121, does not violate the equal 
protection provisions of the Tennessee and 
United States constitutions, because there is a 
reasonable basis for the pre-suit notice, which 
advances the legislative objective of preventing 
protracted litigation through early investiga- 
tion, and possibly, facilitating early resolution 
through settlement. Webb v. Roberson, — 
S.W.3d —, 2013 Tenn. App. LEXIS 261 (Tenn. 
Ct. App. Apr. 17, 2013), appeal denied, — 
S.W.3d —, 2013 Tenn. LEXIS 1085 (Tenn. Dec. 
23, 2013). 

T.C.A. § 29-26-121(f) (2012 & Supp. 2018) is 
unconstitutional as enacted, to the limited ex- 
tent that it divests trial courts of their inherent 
discretion over discovery. Willeford v. Klepper, 
597 S.W.3d 454, 2020 Tenn. LEXIS 85 (Tenn. 
Feb. 28, 2020). 


14. Failure to File Proof of Service. 

Requirement in T.C.A. § 29-26-121(b) that 
the party file the proof of service with the 
complaint was directory, not mandatory, and 
thus, plaintiffs’ failure to file proof of service 
with their second complaint was not fatal to 
their cause of action. Foster v. Chiles, — S.W.3d 
—, 2013 Tenn. App. LEXIS 422 (Tenn. Ct. App. 
June 27, 2013), rev'd, 467 S.W.3d 911, 2015 
Tenn. LEXIS 93 (Tenn. Jan. 27, 2015), review or 
rehearing denied, — S.W.3d —, 2013 Tenn. 
LEXIS 988 (Tenn. Nov. 18, 2013). 


15. Untimely Suit. 

Trial court did not err in granting summary 
judgment in favor of a doctor, who performed a 
pregnancy-avoidance medical procedure on a 
patient, based on the statute of limitations as 
the evidence showed that the patient was at 
least on inquiry notice of the patient’s preg- 
nancy no later than November 27, 2009, given 
that the patient’s deposition and affidavit indi- 
cated that she suspected she was pregnant on 
that date and received at least some confirma- 
tion of her suspicion in the form of a positive 
result on a home pregnancy test. Since suit was 
not filed within the 120-day period, it was 
untimely. Speck v. Woman’s Clinic, P.A., — 
S.W.3d —, 2013 Tenn. App. LEXIS 612 (Tenn. 
Ct. App. Sept. 18, 2013), appeal denied, Speck v. 
Woman’s Clinic, — S.W.38d —, 2014 Tenn. 
LEXIS 26 (Tenn. Jan. 14, 2014). 
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Trial court properly dismissed a surviving 
spouse’s lawsuit because his mailing of the 
pre-suit notice via Federal Express did not 
constitute substantial compliance with the 
statute’s requirements; the spouse’s mailing 
was improper and ineffective, and thus, the 
spouse was precluded from relying upon the 
120-day extension of the statute of limitations 
provided by the statute, and his complaint, 
which was filed more than one year after his 
wife’s death was untimely. Arden v. Kozawa, — 
S.W.3d —, 2014 Tenn. App. LEXIS 346 (Tenn. 
Ct. App. June 18, 2014), rev’d, 466 S.W.3d 758, 
2015 Tenn. LEXIS 544 (Tenn. May 5, 2015). 

Medical malpractice action that was filed on 
September 8, 2011 by the surviving spouse of a 
patient was time-barred because the surviving 
spouse, after giving pre-suit notice of intent to 
file a claim and relying upon the tolling provi- 
sion in T.C.A. § 29-26-121(c), filed the com- 
plaint against a regional medical center, which 
was a government entity, one year and 113 days 
after the cause of action accrued prior to Octo- 
ber 1, 2011. Miller ex rel. Miller v. Cookeville 
Reg’l Med. Ctr., — S.W.3d —, 2015 Tenn. App. 
LEXIS 796 (Tenn. Ct. App. Sept. 29, 2015). 

Trial court properly dismissed a patient’s 
healthcare liability claims as barred by the 
statute of limitations because the patient failed 
to file suit or provide pre-suit notice to doctors 
and professional entities before the statute of 
limitations had run; the patient sent what 
purported to be the pre-suit notice in a letter 
more than a year after any alleged injury 
occurred or was discovered. Ibrahim v. Wil- 
lams, — S.W.3d —, 2016 Tenn. App. LEXIS 160 
(Tenn. Ct. App. Feb. 29, 2016), appeal denied, 
— §.W.3d —, 2016 Tenn. LEXIS 471 (Tenn. 
June 23, 2016). 

Mother’s claims accrued on June 21, 2012, 
and she was adjudicated incompetent on No- 
vember 29, 2012, and T.C.A. § 28-1-106 did not 
apply to toll the statute of limitations; her 
claims, filed in September 2015, were barred by 
the statute of limitations under T.C.A. § 29-26- 
116, and even if the limitations period had been 
extended pursuant to T.C.A. § 29-26-121(c), 
the last day on which her claims could have 
been filed was October 2013. Woodruff v. 
Walker, 542 S.W.3d 486, 2017 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. May 26, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
648 (Tenn. Oct. 5, 2017). 

Because the medical authorization sent by a 
conservator with the first notice letter was 
deficient, as it only permitted the recipient 
providers to send medical records to the conser- 
vator’s counsel and not to other providers sent 
notice, the conservator did not receive a 120 
day extension, which made the first complaint 
time-barred as it was filed beyond the statute of 
limitations. Although the conservator volun- 
tarily dismissed and refiled the action, the 
second complaint was time-barred because of 
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the untimeliness of the first complaint. Dortch 
v. Methodist Healthcare Memphis Hosps., — 
S.W.3d —, 2018 Tenn. App. LEXIS 62 (Tenn. Ct. 
App. Feb. 5, 2018), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 332 (Tenn. June 7, 2018). 

Radiation oncologist, a hospital, the devel- 
oper of a radiation therapy system were en- 
titled to summary judgment because a patient’s 
claims were barred by the statute of limita- 
tions; the causes of action accrued, at the very 
latest, by September 8, 2014 when the patient 
was informed that there were very few to no 
options that were not high risk, and the oncolo- 
gist, hospital, and developer proffered evidence 
that he knew in 2013 he had surrounding 
tissue damage that was due to the treatment. 
Dondero v. Accuray Inc., — S.W.3d —, 2018 
Tenn. App. LEXIS 435 (Tenn. Ct. App. July 26, 
2018), appeal denied, — S.W.3d —, 2018 Tenn. 
LEXIS 697 (Tenn. Nov. 15, 2018). 

Wrongful death action was barred by the 
one-year statute of limitations because the 
complaint was not timely filed as pre-suit no- 
tice was not given within one year of the date of 
discovery of the cause of action against the 
hospital in which the decedent received medical 
treatment. Pursuant to the discovery rule, as 
evidenced by the administrator of the dece- 
dent’s estate seeking through counsel dece- 
dent’s medical records, the executor had con- 
structive knowledge of the decedent’s claim 
more than one year before pre-suit notice was 
sent. Daffron v. Mem’! Health Care Sys., 605 
S.W.3d 11, 2019 Tenn. App. LEXIS 495 (Tenn. 
Ct. App. Oct. 7, 2019), appeal denied, — S.W.3d 
—, 2020 Tenn. LEXIS 134 (Tenn. Feb. 21, 
2020). 

In a health care liability action, where defen- 
dants alleged that plaintiff failed to comply 
with the statutory pre-suit requirements, de- 
fendants met their burden by showing that 
plaintiffs’ medical authorizations lacked three 
of the core elements federal law required for 
compliance under the Health Insurance Porta- 
bility and Accountability Act of 1996 and plain- 
tiffs failed to establish either substantial com- 
pliance or extraordinary cause to excuse their 
noncompliance, and 120-day extension of the 
statute of limitations was not applicable. Mar- 
tin v. Rolling Hills Hosp., LLC, 600 S.W.3d 322, 
2020 Tenn. LEXIS 154 (Tenn. Apr. 29, 2020). 

Because the extension for filing a health care 
liability action resulting from pre-trial notice 
was unavailable to the parents of a deceased 
child, in that the parents failed to include 
complaint medical authorization forms with 
the notice, the parents’ cause of action against 
health care providers was time-barred pursu- 
ant to the one-year statute of limitations. Ow- 
ens v. Stephens, — S.W.3d —, 2020 Tenn. App. 
LEXIS 165 (Tenn. Ct. App. Apr. 16, 2020), 
appeal denied, — S.W.3d —, 2020 Tenn. LEXIS 
547 (Tenn. Sept. 16, 2020). 
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Because there was substantial noncompli- 
ance with the statutory pre-suit notice require- 
ment, the 120-day extension from the date of 
the expiration of the statute of limitations 
when proper pre-suit notice was provided was 
unavailable. Accordingly, dismissal of the com- 
plaint in the health care liability case was 
appropriate because the complaint was filed 
outside of the one-year limitation period appli- 
cable to health care liability claims. Dial v. 
Klemis, — S.W.3d —, 2020 Tenn. App. LEXIS 
489 (Tenn. Ct. App. Nov. 2, 2020). 


15.5. Timely Suit. 

Administratrix’s healthcare liability action 
against governmental entities was commenced 
timely because the 2011 amendments to the 
Health Care Liability Act (HCLA) extended the 
Governmental Tort Liability Act’s one-year 
statute of limitations by 120 days, and the 
administratrix complied with the HCLA’s pre- 
suit notice requirements. Banks v. Bordeaux 
Long Term Care, 465 S.W.3d 141, 2014 Tenn. 
App. LEXIS 786 (Tenn. Ct. App. Dec. 4, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
298 (Tenn. Apr. 10, 2015). 

Trial court erred in dismissing the child’s 
claims based on expiration of the statute of 
repose, as the three-year statute of repose be- 
gan to run on June 21, 2012, when the negli- 
gent acts occurred, and while the child did not 
file his claims within three years of that date, 
he provided defendants with pre-suit notice of 
his claims as provided in T.C.A. § 29-26-121(a) 
on April 17, 2015, and thus the statute of repose 
was extended by 120 days, and child’s claims, 
filed on September 29, 2015, were timely. Wood- 
ruff v. Walker, 542 S.W.3d 486, 2017 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. May 26, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
648 (Tenn. Oct. 5, 2017). 

Appellees failed to set forth undisputed facts 
establishing that the decedent had sufficient 
facts on May 18, 2014 to put him on notice of 
the doctor’s alleged negligence, and the facts 
showed only that the diagnosis was made 
known to decedent or his representatives on 
June 18, 2014, when appellant learned of the 
decedent’s cause of death through the autopsy 
report; using this date, if appellant gave appro- 
priate pre-suit notice pursuant to T.C.A. § 29- 
26-121, appellant’s complaint was timely filed. 
Shaw v. Gross, — S.W.3d —, 2018 Tenn. App. 
LEXIS 72 (Tenn. Ct. App. Feb. 9, 2018). 


16. Transitional Plaintiff. 

Transitional plaintiff who properly provides 
pre-suit notice is entitled to the same proce- 
dural benefits of a 120-day extension of the 
statute of limitations or statute of repose that 
this section makes available to a plaintiff filing 
an initial health care liability complaint. Ra- 
jvongs v. Wright, 432 S.W.3d 808, 2013 Tenn. 
LEXIS 1000 (Tenn. Dec. 12, 2013). 
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Patient who filed his initial health care liabil- 
ity action before the enactment of the pre-suit 
notice requirements, voluntarily dismissed his 
original action, gave pre-suit notice and refiled 
his suit more than one year later filed his suit 
after the one-year period under the saving 
statute since this section did not alter the 
traditional definition of commencement of a 
suit with the filing of the complaint; however, 
the patient was entitled to the 120-day exten- 
sion of the savings statute under this section 
because he gave pre-suit notice before filing the 
second complaint. Rajvongs v. Wright, 432 
S.W.3d 808, 2013 Tenn. LEXIS 1000 (Tenn. Dec. 
12, 2013). 


17. Commencement of Action. 

Pre-suit notice requirement of this section 
does not alter the traditional definition of the 
commencement of an action and a health care 
hability action is commenced by filing a com- 
plaint since the statutory language, “potential 
claim” in this section draws a distinction be- 
tween a potential health care liability claim 
and the complaint that is filed to commence an 
action; providing notice at least sixty (60) days 
before the filing of a complaint, indicates that 
the complaint, not the notice, is the defining 
event for commencement of a civil action. Ra- 
jvongs v. Wright, 482 S.W.3d 808, 2013 Tenn. 
LEXIS 1000 (Tenn. Dec. 12, 2013). 

T.C.A. § 29-26-121 does not change the tra- 
ditional definition of commencement under 
Tenn. R. Civ. P. 3; therefore, although the pre- 
suit notice requirements must be given, unless 
properly excused, a failure to satisfy them be- 
fore the filing of a complaint does not prevent 
that filing from being considered a commence- 
ment within the meaning of § 29-26-121(c). 
Therefore, a refiled medical malpractice case 
should not have been dismissed based on an 
allegation that the pre-suit notice requirements 
were not met in the original filing because, 
despite non-suiting a first lawsuit, a second 
lawsuit was commenced within the one year 
time period provided for in T.C.A. § 28-1-105. 
Cartwright v. DMC-Memphis Inc., 468 S.W.3d 
517, 2014 Tenn. App. LEXIS 796 (Tenn. Ct. 
App. Dec. 9, 2014), appeal denied, — S.W.3d —, 
2015 Tenn. LEXIS 347 (Tenn. Apr. 14, 2015). 


18. Extension. 

Medical malpractice claim was not barred by 
the limitations period because several children 
provided health care providers with written 
notice of their potential claims in an attempt to 
refile a nonsuited action, and the second com- 
plaint was filed within 1 year and 120 days of 
the nonsuit. The 1-year time limit was ex- 
tended for 120 days through compliance with 
the medical malpractice notice requirements 
because the children qualified as transitional 
plaintiffs. Johnson v. Floyd, — S.W.3d —, 2014 
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Tenn. App. LEXIS 55 (Tenn. Ct. App. Feb. 6, 
2014). 

Surviving spouse who brought a health care 
liability action against a governmental entity 
under the Tennessee Governmental Tort Liabil- 
ity Act (GTLA), T.C.A. § 29-20-101 et seq., was 
entitled to the 120-day extension of the statute 
of limitations because the statutory amend- 
ment of the Tennessee Health Care Liability 
Act (HCLA), T.C.A. § 29-26-101 et seq., allowed 
the GTLA’s one-year statute of limitations to be 
extended by 120 days in cases when the re- 
quirements of the HCLA were satisfied. Harper 
v. Bradley County, 464 S.W.3d 615, 2014 Tenn. 
App. LEXIS 699 (Tenn. Ct. App. Oct. 30, 2014), 
appeal denied, — S.W.3d —, 2015 Tenn. LEXIS 
150 (Tenn. Feb. 19, 2015). 

Patient’s complaint was timely filed because 
the patient was entitled to the benefit of the 
120-day extension that was provided in T.C.A. 
§ 29-26-121 to the statute of limitations in the 
Tennessee Governmental Tort Liability Act, un- 
der T.C.A. § 29-20-305, in that the patient 
complied with the pre-suit notice provisions of 
T.C.A. § 29-26-121. Wade v. Jackson-Madison 
County Gen. Hosp. Dist., 469 S.W.3d 54, 2015 
Tenn. App. LEXIS 31 (Tenn. Ct. App. Jan. 27, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 447 (Tenn. May 19, 2015). 

It was error to dismiss a patient’s refiled 
health care liability complaint as untimely be- 
cause, when the patient gave pre-suit notices 
before filing each complaint, within one year of 
the voluntary dismissal, the patient was en- 
titled to a 120-day extension of the saving 
statute, as (1) it could not be concluded that the 
general assembly required plaintiffs to provide 
pre-suit notice before refiling under the saving 
statute and yet deprived plaintiffs of the 120- 
day extension, and (2) the patient was not only 
entitled to the use of one extension, as the 
re-filed complaint was a new and independent 
action. Tinnel v. E. Tenn. Ear, Nose and Throat 
Specialists, P.C., —S.W.3d —, 2015 Tenn. App. 
LEXIS 84 (Tenn. Ct. App. Feb. 25, 2015). 

Trial court erred in granting summary judg- 
ment to a hospital in a visitor’s trip and fell 
action because, while visitor’s claim sounded in 
ordinary negligence under a premises liability 
theory rather than health care liability, the 
action could proceed where application of the 
“ordinary negligence/medical malpractice” di- 
chotomy was potentially confusing and unclear, 
the visitor’s complaint was filed in good faith, 
she fully and timely complied with the statu- 
tory requirements, there was no indication that 
the action was filed as an ordinary negligence 
claim for any improper purpose or motive or to 
gain unfair advantage, and process was issued 
within one year of the filing date. Coggins v. 
Holston Valley Med. Ctr., — S.W.3d —, 2015 
Tenn. App. LEXIS 476 (Tenn. Ct. App. June 15, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 840 (Tenn. Oct. 15, 2015). 
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Because spouses failed to comply with pre- 
suit notice requirements, they did not obtain 
the 120-day extension of the statute of limita- 
tions when they filed their complaint; there- 
fore, any future claims the spouse’s filed would 
be time-barred. Lawson v. Knoxville Dermatol- 
ogy Grp., P.C., 544 S.W.3d 704, 2017 Tenn. App. 
LEXIS 524 (Tenn. Ct. App. Aug. 1, 2017), ap- 
peal denied, — S.W.3d —, 2017 Tenn. LEXIS 
767 (Tenn. Nov. 16, 2017). 

Trial court erred in dismissing a patient’s 
health care liability complaint against two doc- 
tors because the patient was entitled to the 
120-day extension of the limitations period; the 
trial court failed to presume the truth of the 
patient’s allegations regarding the HIPAA au- 
thorizations he claims he mailed to the doctors 
and to give him the benefit of all reasonable 
inferences, as it was required to do when ruling 
on the doctors’ motions to dismiss. Brookins v. 
Tabor, — S.W.3d —, 2018 Tenn. App. LEXIS 
139 (Tenn. Ct. App. Mar. 15, 2018), substituted 
opinion, — S.W.3d —, 2018 Tenn. App. LEXIS 
250 (Tenn. Ct. App. May 8, 2018). 

Trial court erred in dismissing a patient’s 
health care liability complaint against two doc- 
tors because the patient was entitled to the 
120-day extension of the limitations period; 
when 120 days was added to the date of the 
trial court’s order approving the patient’s vol- 
untary non-suit the statute of limitations on his 
health care liability action against the two 
doctors was extended, and the second com- 
plaint was timely filed. Brookins v. Tabor, — 
S.W.3d —, 2018 Tenn. App. LEXIS 139 (Tenn. 
Ct. App. Mar. 15, 2018), substituted opinion, — 
S.W.3d —, 2018 Tenn. App. LEXIS 250 (Tenn. 
Ct. App. May 8, 2018). 

Plaintiff was 17 years old at the time he 
allegedly suffered his injuries, and he had up 
until his nineteenth birthday to commence an 
action related to his alleged injury; while he 
timely filed an action against the company in 
August 2017, he did not amend his complaint to 
add the successor company until July 30, 2018, 
and because his original pre-suit notice only 
applied to the company, it did not extend the 
time to file suit against the successor company 
for 120 days beyond the statute of limitations. 
His amended complaint was untimely. Waller v. 
Varangon Corp., — S.W.3d —, 2021 Tenn. App. 
LEXIS 36 (Tenn. Ct. App. Feb. 2, 2021). 

In a health care liability claim against a 
hospital, the hospital was vicariously liable for 
injuries the patient suffered as a result of the 
anesthesia providers’ conduct because, the pa- 
tient’s complaint filed on September 5, 2017, 
was timely pursuant to the 120-day extension 
of the statute of limitations as the statute of 
limitations began to run on the date of the 
patient’s surgery, May 8, 2016; and the hospital 
and its registered agent received pre-suit notice 
on May 8 and 9, 2017. Gardner v. St. Thomas 
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Midtown Hosp., — S.W.3d —, 2021 Tenn. App. 
LEXIS 135 (Tenn. Ct. App. Apr. 1, 2021). 


19. Waiver of Defense. 

In a case where a worker claimed that she 
suffered a back injury due to a failure to prop- 
erly treat a patient, the defense of failure to 
state a claim upon which relief based on filing a 
complaint less than 60 days after sending a 
notice letter was not waived because it was 
presented in a motion, as required by the rule 
relating to waiver of defenses. Because the 
defense could have been presented as late as at 
the trial on the merits, the defense was not 
waived due to the discovery conducted prior to 
filing the motion. Blankenship v. Anesthesiol- 
ogy Consultants Exch., P.C., 446 S.W.3d 757, 
2014 Tenn. App. LEXIS 129 (Tenn. Ct. App. 
Feb. 26, 2014), appeal denied, — S.W.3d —, 
2014 Tenn. LEXIS 539 (Tenn. June 24, 2014). 

In a health care liability action, the trial 
court erred in dismissing plaintiffs complaint 
because the documentation requirement of the 
Health Care Liability Act was not mandatory, 
and substantial compliance was sufficient even 
when the defendant was a governmental entity; 
and plaintiff substantially complied with the 
documentation requirement as she satisfied all 
the statutory requirements except for filing 
copies of the medical authorizations, and she 
rectified her mistake at an early stage; defen- 
dants suffered no prejudice from the filing de- 
lay because they received the authorizations 
with the pre-suit notice; and allowing the plain- 
tiff to proceed under the circumstances pro- 
moted the judicial goal of disposing of a case on 
its merits. Clary v. Miller, 546 S.W.3d 101, 2017 
Tenn. App. LEXIS 536 (Tenn. Ct. App. Aug. 8, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 861 (Tenn. Dec. 6, 2017). 


20. Review. 

In a health care liability action, the trial 
court erred by adding certain conditions to a 
qualified protective order issued pursuant to 
T.C.A. § 29-26-121(f)(1). The requirements im- 
posed by the trial court transformed the ex 
parte investigatory interviews authorized by 
the section into quasi-depositions in contraven- 
tion of the substantive purpose of the section. S. 
W. v. Baptist Mem. Hosp., — S.W.3d —, 2015 
Tenn. App. LEXIS 95 (Tenn. Ct. App. Feb. 27, 
2015), review denied and ordered not pub- 
lished, S.W. v. Baptist Mem. Hosp., — S.W.3d 
—, 2015 Tenn. LEXIS 703 (Tenn. Aug. 17, 
2015). 

In a health care liability action, the trial 
court did not err by restricting a protective 
order to relevant protected health information, 
as this provision in the trial court’s order did no 
more than reiterate the parameters set-forth in 
the statute. S. W. v. Baptist Mem. Hosp., — 
$.W.3d —, 2015 Tenn. App. LEXIS 95 (Tenn. Ct. 
App. Feb. 27, 2015), review denied and ordered 
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not published, S.W. v. Baptist Mem. Hosp., — 
S.W.3d —, 2015 Tenn. LEXIS 703 (Tenn. Aug. 
Wi PQOLS)a"> 

Trial court did not err in finding and holding 
that termination of representation by plaintiffs 
prior legal counsel a few weeks before the 
expiration of the applicable statute of limita- 
tions constituted the type of extraordinary 
cause sufficient to excuse plaintiffs failure to 
file a certificate of good faith with the complaint 
as required by T.C.A. §§ 29-26-121 and 29-26- 
122. Therefore, the trial court properly denied 
defendants’ motion to dismiss. Reed v. W. Tenn. 
Healthcare, Inc., 577 S.W.3d 534, 2018 Tenn. 
App. LEXIS 593 (Tenn. Ct. App. Oct. 8, 2018). 


21. Medical Records. 

Plaintiff authorized the release of relevant 
medical records for an appropriate period of 
time. Hunt v. Nair, — S.W.3d —, 2015 Tenn. 
App. LEXIS 780 (Tenn. Ct. App. Sept. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
68 (Tenn. Jan. 21, 2016). 

Plaintiffs medical authorization fulfilled all 
the requirements of a federal regulation, and 
plaintiffs failure to employ certain language 
from the regulation did not prejudice defen- 
dants, as they used the authorization in seek- 
ing medical records and received only one re- 
jection from one entity that incorrectly found 
that the authorization only granted permission 
to release records to the plaintiffs attorney. 
Hunt v. Nair, — S.W.3d —, 2015 Tenn. App. 
LEXIS 780 (Tenn. Ct. App. Sept. 25, 2015), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
68 (Tenn. Jan. 21, 2016). 

Defendants properly moved for dismissal to 
challenge what they characterized as an insuf- 
ficient medical authorization, but the deficiency 
was really a lack of verification that the attor- 
ney requesting the documents was actually 
representing defendants, not a deficiency in the 
wording of the authorization. Hunt v. Nair, — 
S.W.3d —, 2015 Tenn. App. LEXIS 780 (Tenn. 
Ct. App. Sept. 25, 2015), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 68 (Tenn. Jan. 21, 
2016). 

Trial court properly granted motions to dis- 
miss a widower’s medical malpractice action 
because her failure to comply with the Health 
Insurance Portability & Accountability Act (HI- 
PAA) compliant authorization requirement was 
significant and would prejudice a doctor and 
hospital; while the doctor and hospital had 
access to the deceased’s medical records after 
obtaining them during the widower’s initial 
action, they were not entitled to use those 
records in the present case absent authoriza- 
tion. Cright v. Overly, — S.W.3d —, 2016 Tenn. 
App. LEXIS 770 (Tenn. Ct. App. Oct. 17, 2016), 
review denied and ordered not published, — 
S.W.3d —, 2017 Tenn. LEXIS 146 (Tenn. Feb. 
212017). 
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While records pertaining to the care the 
mother received during her pregnancy might 
have been relevant to determining defendants’ 
prior knowledge of the complications that 
might arise during the mother&#8217;s labor, 
no such argument could be made with regard to 
records from the treatment the child received 
after the delivery; those records were not rel- 
evant to defendants’ evaluation of the claims, 
and defendants were not prejudiced by the 
child’s failure to authorize their release, for 
purposes of T.C.A. § 29-26-121. Woodruff v. 
Walker, 542 S.W.3d 486, 2017 Tenn. App. 
LEXIS 356 (Tenn. Ct. App. May 26, 2017), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
648 (Tenn. Oct. 5, 2017). 

Under judicial precedent, a third party was 
not permitted to alter or modify a medical 
authorization after it was executed by a patient 
or a patient’s authorized representative. Rob- 
erts v. Wellmont Health Sys., — S.W.3d —, 
2018 Tenn. App. LEXIS 386 (Tenn. Ct. App. 
July 5, 2018). 

Third parties are not permitted to alter or 
modify a medical authorization after it has 
been executed by a patient or patient’s autho- 
rized representative. Smith v. Wellmont Health 
Sys., — S.W.3d —, 2018 Tenn. App. LEXIS 396 
(Tenn. Ct. App. July 9, 2018). 


22. Substantial Compliance. 

Plaintiff failed to attach to the complaint the 
medical authorization and the pre-suit notice 
letters, but an exhibit attaching the missing 
documents was filed, plus defendants had al- 
ready received all of those materials and thus 
were not prejudiced by the omission, and plain- 
tiff substantially complied with the statute, 
making dismissal improper. Hunt v. Nair, — 
S.W.3d —, 2015 Tenn. App. LEXIS 780 (Tenn. 
Ct. App. Sept. 25, 2015), appeal denied, — 
S.W.3d —, 2016 Tenn. LEXIS 68 (Tenn. Jan. 21, 
2016). 

Patient’s counsel submitted an affidavit veri- 
fying that he timely mailed pre-suit notice 
certified mail, return receipt requested, and 
because that affidavit was not a pleading, the 
court of appeals could not consider it in deter- 
_mining whether the patient strictly complied 
with subsection (b). Travis v. Cookeville Reg’] 
Med. Ctr., —S.W.3d —, 2016 Tenn. App. LEXIS 
697 (Tenn. Ct. App. Sept. 21, 2016). 

Trial court erred in dismissing a patient’s 
claims against a medical provider in her health 
care liability action because she substantially 
comply with the statutory pre-suit notice re- 
quirements by filing a certificate of good faith, 
subsequently filing a notice of filing, which 
included a copy of her pre-suit notice letter, a 
signed, certified mail receipt demonstrating de- 
livery of the pre-suit notice, and the medical 
authorization form, explicitly stated in her 
complaint that pre-suit notice had been pro- 
vided, and the provider did not claim that it 
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was prejudiced in any way. Grizzle v. Parkwest 
Med. Ctr., — S.W.3d —, 2017 Tenn. App. LEXIS 
500 (Tenn. Ct. App. July 25, 2017). 

T.C.A. § 29-26-121(a)(3)(B)Gi) stated that no- 
tice should be mailed to the doctor’s address 
along with his place of business, but the ad- 
dress listed by the Tennessee Department of 
Health, did not appear to be a valid address, 
and appellant’s assertion that the address she 
used was valid was not substantiated or re- 
futed, and substantial compliance could not be 
determined. Shaw v. Gross, — S.W.3d —, 2018 
Tenn. App. LEXIS 72 (Tenn. Ct. App. Feb. 9, 
2018). 

Issue was whether appellant substantially 
complied with T.C.A. § 29-26-121(a)(3)(B), 
whether either defendant was prejudiced, but 
the trial court failed to apply the appropriate 
standard, and the appropriate remedy was to 
vacate the judgment of the trial court on this 
issue and remand for further consideration. 
Shaw v. Gross, — $.W.3d —, 2018 Tenn. App. 
LEXIS 72 (Tenn. Ct. App. Feb. 9, 2018). 

Because the medical authorizations accom- 
panying plaintiffs first pre-suit notice failed to 
list any person or class of persons that were 
authorized to disclose protected health infor- 
mation or to whom a disclosure of information 
could be made, they did not substantially com- 
ply with T.C.A. § 29-26-121. Roberts v. Well- 
mont Health Sys., — S.W.3d —, 2018 Tenn. 
App. LEXIS 386 (Tenn. Ct. App. July 5, 2018). 

Husband’s omission of an expiration date 
was insignificant and did not prevent the 
Health Insurance Portability & Accountability 
Act form from being substantially compliant 
because there had been no showing that a 
doctor and a medical practice were prejudiced 
by the omission; counsel for the doctor acknowl- 
edged that the omission was “not an extremely 
significant oversight.” Williams v. Gateway 
Med. Ctr., — S.W.3d —, 2019 Tenn. App. LEXIS 
187 (Tenn. Ct. App. Apr. 18, 2019), appeal 
denied, — S.W.3d —, 2019 Tenn. LEXIS 471 
(Tenn. Sept. 18, 2019). 

Health Insurance Portability & Accountabil- 
ity Act (HIPAA) form a deceased patient’s hus- 
band provided failed to substantially comply 
with subsection (a)(2)(E), because it did not 
include a description of the information to be 
used or disclosed, thereby causing prejudice to 
a doctor and a medical practice; without a valid 
HIPAA authorization, neither the doctor nor 
the medical practice could access the necessary 
medical records. Williams v. Gateway Med. 
Ctr., — S.W.3d —, 2019 Tenn. App. LEXIS 187 
(Tenn. Ct. App. Apr. 18, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 471 (Tenn. Sept. 
18, 2019). 

Trial court properly dismissed a husband’s 
claims for failure to substantially comply with 
because the requirements of subsection 
(a)(2)(E) because the husband’s failure to check 
the requested medical records made the Health 
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Insurance Portability & Accountability Act au- 
thorization fall short of the standard of sub- 
stantial compliance. Williams v. Gateway Med. 
Ctr., — S.W.3d —, 2019 Tenn. App. LEXIS 187 
(Tenn. Ct. App. Apr. 18, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 471 (Tenn. Sept. 
18, 2019). 

Couple’s method of permitting the medical 
providers access to the wife’s medical records 
substantially complied with T.C.A. § 29-26- 
121(a)(2)(E) where the authorization allowed 
each provider to disclose complete medical re- 
cords to each named provider but did not state 
specifically that each provider could obtain re- 
cords from each other. Thus, the couple had 
substantially complied with the statute be- 
cause two of the providers could have obtained 
all of the wife’s medical records from the other 
medical providers just by asking. Combs v. 
Milligan, — S.W.3d —, 2020 Tenn. App. LEXIS 
202 (Tenn. Ct. App. May 1, 2020), appeal de- 
nied, — S.W.3d —, 2020 Tenn. LEXIS 498 
(Tenn. Sept. 16, 2020). 

Trial court properly found that plaintiff failed 
to substantially comply with T.C.A. § 29-26- 
121(a)(2)(E) because the authorizations lacked 
a description of the purpose for disclosing and 
using plaintiffs records. Woods v. Arthur, — 
S.W.3d —, 2021 Tenn. App. LEXIS 114 (Tenn. 
Ct. App. Mar. 23, 2021). 

Plaintiff argued that compliance with the 
content requirements in T.C.A. § 29-26- 
121(a)(2)(E) did not prejudice defendants be- 
cause each independently possessed the rel- 
evant records, but plaintiff failed to meet his 
burden as he did not establish that the opera- 
tive reports were the only relevant documents 
and the court had no way of knowing how the 
medical record would be evaluated by an expert 
witness or consultant. Woods v. Arthur, — 
S.W.3d —, 2021 Tenn. App. LEXIS 114 (Tenn. 
Ct. App. Mar. 23, 2021). 

Plaintiff named one of his treating physicians 
as a provider being sent pre-suit notice, yet 
plaintiff did not send HIPAA compliant medical 
authorizations permitting defendants to obtain 
medical records from the treating physician, 
and the trial court properly found that plaintiff 
failed to substantially comply with the content 
requirements in T.C.A. § 29-26-121(a)(2). 
Woods v. Arthur, — S.W.3d —, 2021 Tenn. App. 
LEXIS 114 (Tenn. Ct. App. Mar. 23, 2021). 

T.C.A. § 29-26-121(a)(2)(E) required that ap- 
pellant provide appellees with HIPAA authori- 
zations for the other nineteen medical provid- 
ers who were given pre-suit notice. Because 
appellant failed to substantially comply with 
§ 29-26-121, she was not entitled to the 120- 
day extension on the one-year statute of limi- 
tations applicable in this case. Shaw v. Gross, 
— $.W.3d —, 2021 Tenn. App. LEXIS 151 
(Tenn. Ct. App. Apr. 13, 2021). 


23. Pretrial Procedure. 
Proper way for a defendant to challenge a 
complaint’s compliance with pre-litigation no- 
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tice and certificate of good faith requirements is 

“to file a motion to dismiss. If the trial court 
determines that the plaintiff has not complied 
with the statutory requirements, then the trial 
court may consider whether the plaintiff has 
demonstrated extraordinary cause for its non- 
compliance. McKinnie v. State, — S.W.3d —, 
2015 Tenn. App. LEXIS 949 (Tenn. Ct. App. 
Dec. 3, 2015), appeal denied, McKinnie v. State, 
— §.W.3d —, 2016 Tenn. LEXIS 246 (Tenn. 
Mar. 23, 2016). 


24. Appellate Procedure. 

If a defendant prevails and the complaint in a 
health care liability action is dismissed for 
failure to comply with the pre-litigation notice 
and certificate of good faith requirements, the 
plaintiff is entitled to an appeal of right using 
the appropriate standards of review by rule. If 
the plaintiff prevails, the defendant may pur- 
sue an interlocutory appeal using the same 
standards. McKinnie v. State, — S.W.3d —, 
2015 Tenn. App. LEXIS 949 (Tenn. Ct. App. 
Dec. 3, 2015), appeal denied, McKinnie v. State, 
— 8.W.3d —, 2016 Tenn. LEXIS 246 (Tenn. 
Mar. 23, 2016). 


25. Dismissal. 

Because the patient failed to comply with the 
pre-suit notice and certificate of good faith 
requirements, dismissal of the complaint was 
appropriate. Estate of Thibodeau v. St. Thomas 
Hosp., — S.W.3d —, 2015 Tenn. App. LEXIS 
885 (Tenn. Ct. App. Oct. 29, 2015), appeal 
denied, — S.W.3d —, 2016 Tenn. LEXIS 166 
(Tenn. Feb. 17, 2016). 

While a plaintiffs right to a voluntary non- 
suit is subject to the provisions of Tenn. R. Civ. 
P. 23.05, 23.06, or Tenn. R. Civ. P. 66 or of any 
statute, the phrase “of any statute” does not 
include the certificate of good faith statute; the 
reference to “any statute” is part of a list which 
includes Rules 23.05, 23.06, and 66, and each of 
the listed rules expressly limits a party’s right 
to take a voluntary nonsuit in certain types of 
cases. Clark v. Werther, — S.W.3d —, 2016 
Tenn. App. LEXIS 722 (Tenn. Ct. App. Sept. 27, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 52 (Tenn. Jan. 19, 2017). 

Trial court erred in dismissing a patient’s 
claims against medical providers with preju- 
dice because Tenn. R. Civ. P. 41.01 preserved 
the right of plaintiffs to obtain a voluntary 
dismissal without prejudice, and the patient 
met the requirements; because the good faith 
certificate statute did not expressly preclude a 
plaintiff from taking a voluntary nonsuit and 
allowed a court the discretion to excuse non- 
compliance, it did not preclude the patient from 
taking a voluntary nonsuit. Clark v. Werther, — 
S.W.3d —, 2016 Tenn. App. LEXIS 722 (Tenn. 
Ct. App. Sept. 27, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 52 (Tenn. Jan. 19, 
2017). 
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Plaintiff was required to comply with the 
Tennessee Health Care Liability Act’s proce- 
dural requirements in advancing a health care 
liability claim; because plaintiff failed to do so, 
the trial court properly dismissed the claim. 
Lacy v. Mitchell, 541 S.W.3d 55, 2016 Tenn. 
App. LEXIS 904 (Tenn. Ct. App. Nov. 30, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
131 (Tenn. Feb. 24, 2017). 

In an action regarding injury allegedly 
caused by an emergency medical technician 
(EMT) in the course of rendering medical-aid, 
plaintiffs action was improperly dismissed 
with prejudice based on his failure to file a 
certificate of good faith as plaintiffs claims 
were subject to the common knowledge excep- 
tion because it would be within the common 
knowledge of a layperson whether an EMT’s 
alleged negligent, reckless, or intentional strik- 
ing of plaintiffs face while he was strapped to a 
gurney would fall below the standard of care, 
and that act would not require expert proof to 
aid in the understanding of the issue; thus, 
plaintiffs claims should have been dismissed 
with prejudice based on that ground. Zink v. 
Rural/Metro of Tenn., L.P., 531 S.W.3d 698, 
2017 Tenn. App. LEXIS 276 (Tenn. Ct. App. 
May 2, 2017), appeal denied, Zink v. Rural/ 
Metro of Tenn., L.P., — S.W.3d —, 2017 Tenn. 
LEXIS 585 (Tenn. Sept. 20, 2017). 

Hospital’s motion to dismiss was granted 
because plaintiffs failed to provide the re- 
quired, pre-suit, written notice for their health 
care liability action under Tennessee’s Health 
Care Liability Act as plaintiffs’ claims consti- 
tuted a health care liability action because 
their claims of abuse of process, false imprison- 
ment, intentional and negligent infliction of 
emotional distress, breach of the duty of care, 
conversion and assault were all related to the 
provision of health care services to the patient 
and were governed by the Act. Mullin v. Rolling 
Hills Hosp., — F. Supp. 2d —, 2017 U.S. Dist. 
LEXIS 106947 (M.D. Tenn. July 11, 2017). 

When a parent alleged that an employee of a 
trauma-focused residential treatment facility 
where the parent’s juvenile child was residing 
pushed or pulled the child to the ground and 
stomped on the child’s foot during an alterca- 
tion, the parent’s failure to provide the facility 
with pre-suit notice mandated a dismissal, 
without prejudice, of the parent’s negligent 
supervision and/or training claim against the 
facility because the claim was a health care 
liability action. C.D. v. Keystone Continuum, 
LLC, — 8.W.3d —, 2018 Tenn. App. LEXIS 20 
(Tenn. Ct. App. Jan. 22, 2018). 

Trial court properly denied a husband’s mo- 
tion pursuant to Tenn. R. Civ. P. 59 upon its 
‘finding that the husband was attempting to 
relitigate matters that had already been adju- 
dicated because the trial court did not err in 
determining that the lack of descriptions of 
records failed to comply with the law. Williams 
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v. Gateway Med. Ctr., — S.W.3d —, 2019 Tenn. 
App. LEXIS 187 (Tenn. Ct. App. Apr. 18, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
471 (Tenn. Sept. 18, 2019). 

Trial court did not err by determining that 
the patient’s action was a health care liability 
action, and therefore the trial court properly 
granted the medical facility’s motion to dismiss 
based on the patient’s failure to provide pre- 
suit notice, because the patient alleged that 
while he was at the facility he fell off an 
examination table and into a wall, and the 
provision of an examination table for an ap- 
pointment with a doctor was a “health care 
service” as defined by § 29-26-101(b) as it fell 
under custodial or basic care, positioning and 
similar patient services. Johnson v. Knoxville 
HMA Cardiology PPM, LLC, — 8.W.3d —, 2020 
Tenn. App. LEXIS 119 (Tenn. Ct. App. Mar. 24, 
2020). 

Because a father’s claims related to and arose 
out of the provision of, or failure to provide, 
health care services to his children, his claims 
constituted a health care liability action; thus, 
the circuit court properly dismissed the father’s 
complaint against counselors for failure to com- 
ply with the pre-suit notice and certificate of 
good faith requirements of the Tennessee 
Health Care Liability Act. Cathey v. Beyer, — 
S.W.3d —, 2020 Tenn. App. LEXIS 182 (Tenn. 
Ct. App. Apr. 24, 2020). 

Because the hold placed on a patient for 
further mental evaluation arose from the pro- 
vision of health care services following an auto 
accident, the actions giving rise to the patient’s 
claim of false imprisonment required applica- 
tion of the Tennessee Health Care Liability Act, 
T.C.A. § 29-26-101 et seq. Accordingly, because 
the patient failed to provide both pre-suit notice 
and a certificate of good faith, as was statuto- 
rily required, dismissal of the patient’s health 
care liability complaint with prejudice was ap- 
propriate. Weakley v. Franklin Woods Cmty. 
Hosp., — S.W.3d —, 2020 Tenn. App. LEXIS 
588 (Tenn. Ct. App. Dec. 22, 2020). 

Taking even the latest date by which appel- 
lant argued that her health care liability cause 
of action accrued, her action was filed more 
than one year later. Accordingly, although the 
appellate court relied on a different ground 
than was cited by the trial court in its order of 
dismissal, the appellate court nevertheless up- 
held the trial court’s ultimate decision to dis- 
miss appellant’s complaint. Shaw v. Gross, — 
S.W.3d —, 2021 Tenn. App. LEXIS 151 (Tenn. 
Ct. App. Apr. 13, 2021). 


26. Qualified Protective Order. 

Health care providers were entitled to a 
qualified protective order to obtain protected 
health information in a medical malpractice 
action because the Health Insurance Portabil- 
ity and Accountability Act, 42 U.S.C. § 1320d 
et seq., did not preempt the state statute, the 
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providers complied with the procedural re- 
quirements of the statute, and the patient did 
not object based upon relevance. Caldwell v. 
Baptist Mem. Hosp., — S.W.3d —, 2016 Tenn. 
App. LEXIS 389 (Tenn. Ct. App. June 3, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
785 (Tenn. Oct. 21, 2016). 


27. Health Insurance Portability and Ac- 
countability Act of 1996 Compliant 
Medical Authorization. 

Based on the clear and unambiguous lan- 
guage of subsection (a)(2)(E), a plaintiff need 
not provide a Health Insurance Portability and 
Accountability Act of 1996 compliant authori- 
zation when a single healthcare provider is 
given pre-suit notice of a healthcare liability 
claim; the authorization only allows a potential 
defendant to obtain the prospective plaintiffs 
medical records from any other healthcare pro- 
vider also given notice and identified as a 
potential defendant in the pre-suit notice. Bray 
v. Khuri, 523 $.W.3d 619, 2017 Tenn. LEXIS 
396 (Tenn. July 5, 2017). 

District court properly dismissed plaintiffs’ 
medical malpractice action because plaintiffs’ 
pre-suit notice letter did not substantially com- 
ply with Tennessee’s Health Care Liability Act 
and core elements of Health Insurance Porta- 
bility and Accountability Act (HIPAA) as plain- 
tiffs left blank sections where they were to list 
persons to whom each provider could disclose 
plaintiff husband’s records, cover letter did not 
render incomplete HIPAA authorization forms 
compliant, and defendants suffered prejudice 
as result of deficiencies in plaintiffs’ HIPAA 
authorization forms as they were unable to 
obtain medical records needed for their de- 
fense. Riley v. Methodist Healthcare Memphis 
Hosps., — F.3d —, 2018 FED App. 0228N, 2018 
FED App. 228N, 2018 U.S. App. LEXIS 11298 
(6th Cir. May 2, 2018), rehearing denied, — 
F.3d —, — ## FED App. ## (6th Cir.) —, 2018 
U.S. App. LEXIS 14281 (6th Cir. May 29, 2018). 

Plaintiffs substantially complied with pre- 
suit notice requirements and defendants had 
not shown prejudice by the medical release 
authorization forms that did not indicate that 
the providers were authorized to make disclo- 
sures, failed to list an expiration date, and left 
one section blank; the complaint alleged that 
defendant doctor was a healthcare provider 
providing treatment at defendant hospital, and 
defendant entity was a corporate entity and 
had no treatment records regarding the pa- 
tient. Plaintiffs were entitled to a 120-day ex- 
tension to the statute of limitations. Martin v. 
Rolling Hills Hosp., LLC, — S.W.3d —, 2018 
Tenn. App. LEXIS 350 (Tenn. Ct. App. June 22, 
2018), rev'd, Martin v. Rolling Hills Hosp., LLC, 
600 S.W.3d 322, 2020 Tenn. LEXIS 154 (Tenn. 
Apr. 29, 2020). 

Medical authorizations sent with plaintiffs 
first pre-suit notice failed to contain three of the 
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core elements mandated by the federal regula- 
tions and the trial court abused its discretion by 
taking judicial notice of a practice in the second 
judicial district of utilizing blank medical au- 
thorizations that were not HIPAA compliant, 
and equating the same to extraordinary cause 
to excuse a plaintiffs noncompliance with the 
statute. Smith v. Wellmont Health Sys., — 
S.W.3d —, 2018 Tenn. App. LEXIS 396 (Tenn. 
Ct. App. July 9, 2018). 

Statutory scheme requires that a HIPAA- 
compliant medical authorization be with the 
presuit notice; HIPAA deems authorizations 
defective if not filled out completely, and the 
local practice of leaving blanks in a medical 
authorization does not satisfy the aforesaid 
statutory scheme, and judicial notice of a local 
custom, without more, does not rise to the level 
of extraordinary cause. Smith v. Wellmont 
Health Sys., — S.W.38d —, 2018 Tenn. App. 
LEXIS 396 (Tenn. Ct. App. July 9, 2018). 

Defendants are not required to use a medical 
authorization to gather a patient’s medical re- 
cords, if the authorization is not compliant with 
HIPAA; it therefore follows that a defendant’s 
claim of prejudice is not waived by failing to 
attempt to use or otherwise test an allegedly 
defective authorization. Smith v. Wellmont 
Health Sys., — S.W.3d —, 2018 Tenn. App. 
LEXIS 396 (Tenn. Ct. App. July 9, 2018). 

Trial court properly dismissed a patient’s 
complaint because she failed to substantially 
comply with the statute by providing medical 
providers with an expired and, therefore, in- 
valid Health Insurance Potability and Account- 
ability Act of 1996 authorization form; as a 
result of the expiration date having passed, the 
providers were not authorized to receive the 
patient’s medical records, and they were preju- 
diced by her noncompliance because they could 
not lawfully request her medical records. Buck- 
man v. Mt. States Health Alliance, 570 S.W.3d 
229, 2018 Tenn. App. LEXIS 484 (Tenn. Ct. 
App. July 26, 2018), appeal denied, — S.W.3d 
—, 2018 Tenn. LEXIS 704 (Tenn. Nov. 15, 
2018). 

HIPAA authorization plaintiff sent to the 
dentist was not HIPAA-compliant, and plaintiff 
failed to show that the dentist had another 
means of access to the records maintained by 
the dental practice that would have enabled 
him to evaluate her claim; plaintiff failed to 
substantially comply with the statute because 
her authorization would not allow the dentist to 
obtain records from the other health care pro- 
vider receiving pre-suit notice, plaintiff did not 
receive the 120-day extension, and her com- 
plaint against the dentist was not timely. Wen- 
zler v. Xiao Yu, — S.W.3d —, 2018 Tenn. App. 
LEXIS 670 (Tenn. Ct. App. Nov. 20, 2018). 

It was not necessary for the dental practice to 
utilize the HIPAA authorization to obtain re- 
cords, as the dental practice was authorized to 
use the records in its possession to evaluate 
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plaintiffs claim; discerning no prejudice to the 
practice due to plaintiffs failure to provide it 
with a HIPAA compliant release, plaintiff sub- 
stantially complied with the statute, she was 
entitled to the 120-day extension to the statute 
of limitations, and her claim against the prac- 
tice was not time-barred. Wenzler v. Xiao Yu, — 
S.W.3d —, 2018 Tenn. App. LEXIS 670 (Tenn. 
Ct. App. Nov. 20, 2018). 

Plaintiffs HIPAA authorizations were defec- 
tive as she failed to identify any authorized 
recipient of the records. Wenzler v. Xiao Yu, — 
S.W.3d —, 2018 Tenn. App. LEXIS 670 (Tenn. 
Ct. App. Nov. 20, 2018). 

Trial court properly dismissed a husband’s 
claims for failure to substantially comply with 
the requirements of subsection (a)(2)(E) be- 
cause medical authorization was necessary 
since without a valid Health Insurance Porta- 
bility & Accountability Act authorization, nei- 
ther a doctor nor a medical practice could 
access the necessary medical records; the doc- 
tor asserted that she was unable to obtain the 
deceased patient’s medical records that were in 
the possession of a hospital. Williams v. Gate- 
way Med. Ctr., — S.W.38d —, 2019 Tenn. App. 
LEXIS 187 (Tenn. Ct. App. Apr. 18, 2019), 
appeal denied, — S.W.3d —, 2019 Tenn. LEXIS 
471 (Tenn. Sept. 18, 2019). 

Because claimant failed to demonstrate com- 
pliance with T.C.A. § 29-26-121(a)(2) or (b), the 
case was properly dismissed on this basis as 
well; there was no HIPAA authorization, the 
claimant had not produced one, and copies of 
the authorization were not filed with the com- 
plaint. Ledford ex rel. Rodriguez v. State, — 
S.W.3d —, 2020 Tenn. App. LEXIS 144 (Tenn. 
Ct. App. Apr. 7, 2020). 

Patient’s power of attorney (POA) failed to 
identify on the medical authorization the iden- 
tity of the individual authorized to receive the 
patient’s records, which precluded defendants 
from obtaining the patient’s medical records, 
and thus POA failed to substantially comply 
with the statute to provide a HIPAA-compliant 
medical authorization; this prevented her from 
relying on the 120-day extension of the statute 
of limitations, and as no extraordinary cause 
sufficient to excuse her noncompliance was 
shown, the cause was dismissed with prejudice. 
Hancock v. BJR Enters., LLC, — S.W.3d —, 
2020 Tenn. App. LEXIS 219 (Tenn. Ct. App. 
May 14, 2020), appeal denied, Hancock v. BJR 
Enters., LLC, — S.W.3d —, 2020 Tenn. LEXIS 
505 (Tenn. Sept. 16, 2020). 


28. Hospital Authorities. 
Inclusion of governmental entities in the 
Health Care Liability Act’s definitions of health 
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care liability action and health care provider 
supports the proposition that governmental 
health care providers are to be treated the same 
as non-governmental ones, and strict compli- 
ance with the Health Care Liability Act is not 
required when a defendant is a governmental 
entity. Clary v. Miller, 546 S.W.3d 101, 2017 
Tenn. App. LEXIS 5386 (Tenn. Ct. App. Aug. 8, 
2017), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 861 (Tenn. Dec. 6, 2017). 


29. Vicarious Liability. 

In a health care liability claim against a 
hospital, the hospital was vicariously liable for 
injuries the patient suffered as a result of the 
anesthesia providers’ conduct because the hos- 
pital was subject to a claim for health care 
liability for the care provided by its agents and 
employees. Gardner v. St. Thomas Midtown 
Hosp., — S.W.3d —, 2021 Tenn. App. LEXIS 
135 (Tenn. Ct. App. Apr. 1, 2021). 

In health care liability cases in which a 
plaintiff chose to sue only the principal, with 
respect to the tolling of the statute of limita- 
tions, the Tennessee Health Care Liability Act 
(HCLA) provisions regarding pre-suit notice 
prevailed over the common law exception in the 
case law barring vicarious liability claims 
against a principal when the right of action 
against the agent was extinguished by opera- 
tion of law because, when a statute conflicted 
with the common law, the statute prevailed; 
and the HCLA did not change the common law 
rule that a plaintiff could choose to sue the 
principal and not the agent. Ultsch v. HTI 
Mem. Hosp. Corp., — S.W.3d —, 2021 Tenn. 
App. LEXIS 1386 (Tenn. Ct. App. Apr. 1, 2021). 

In health care liability cases in which a 
plaintiff chose to sue only the principal, with 
respect to the tolling of the statute of limita- 
tions, the Tennessee Health Care Liability Act 
(HCLA) provisions regarding pre-suit notice 
prevailed over the common law exception in the 
case law barring vicarious liability claims 
against a principal when the right of action 
against the agent was extinguished by opera- 
tion of law because the statute prevailed over 
the common law; and the result was consistent 
with the HCLA’s purposes. Thus, the patient’s 
vicarious liability claims against the hospital 
were timely, although the statute of limitations 
had run on her direct claims against the anes- 
thesia providers, because of the 120-day exten- 
sion. Gardner v. St.. Thomas Midtown Hosp., — 
S.W.3d —, 2021 Tenn. App. LEXIS 135 (Tenn. 
Ct. App. Apr. 1, 2021). 
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1. Certificate Requirement Met. 

Patient did consult with a doctor before filing 
her medical malpractice (now health care liabil- 
ity) suit against the surgeon to make sure that 
she had a good-faith basis for maintaining the 
action and allowing the action to go forward, 
despite her failure to file a timely certificate of 


good faith, was not inconsistent with the over 


arching purpose of the Medical Malpractice 
(now Health Care Liability) Act, T.C.A. § 29- 
26-115 et seq. Truth v. Eskioglu, 781 F. Supp. 2d 
630, 2011 U.S. Dist. LEXIS 16295 (M.D. Tenn. 


'Feb. 17, 2011). 


Doctor’s affidavit submitted by a patient’s 
wife in her medical malpractice suit satisfied 
the requirement in T.C.A. § 29-26-122(a) that a 
medical malpractice plaintiff submit a certifi- 
cate of good faith as all the information that 
was required in a certificate of good faith was 
included in the doctor’s affidavit and, in fact, 
provided defendants with more information 
than was required in such a certificate. Hinkle 
yv. Kindred Hosp., — S.W.3d —, 2012 Tenn. App. 
LEXIS 611 (Tenn. Ct. App. Aug. 31, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
1048 (Tenn. Dec. 10, 2013). 

Certificate of good faith filed by a medical 
malpractice plaintiffs attorney was compliant 
with T.C.A. § 29-26-122 and did not violate 


that section; the attorney’s responsibility was 
to certify specific things, which he did, and the 
‘expert’s written statement included the re- 


quired information. The fact that the medical 
expert’s opinion may ultimately not be accepted 


was not a basis for concluding that the attorney 
violated the certificate of good faith statute. 
Kerby v. Haws, — S.W.3d —, 2012 Tenn. App. 
LEXIS 892 (Tenn. Ct. App. Dec. 20, 2012). 

Certificate of good faith filed by the complain- 
ant in health care liability case did not violate 
the statutory requirements, because the ex- 
ecuting party was not required disclose the 
absence of any prior violations of the statute 
when there was an absence of any prior viola- 
tions of the statute, and nothing in the statute 
prevented the trial court from granting the 
complainant’s request for voluntary dismissal 
without prejudice. Davis Ex Rel. Davis v. Ibach, 
465 S.W.3d 570, 2015 Tenn. LEXIS 436 (Tenn. 
May 29, 2015). 

Trial court erred in dismissing a patient’s 
claims against a medical provider in her health 
care liability action because she substantially 
comply with the statutory pre-suit notice re- 
quirements by filing a certificate of good faith, 
subsequently filing a notice of filing, which 
included a copy of her pre-suit notice letter, a 
signed, certified mail receipt demonstrating de- 
livery of the pre-suit notice, and the medical 
authorization form, explicitly stated in her 
complaint that pre-suit notice had been pro- 
vided, and the provider did not claim that it 
was prejudiced in any way. Grizzle v. Parkwest 
Med. Ctr., — S.W.3d —, 2017 Tenn. App. LEXIS 
500 (Tenn. Ct. App. July 25, 2017). 


2. Application. 

While a plaintiff files a “civil warrant” in 
order to commence a civil action in general 
sessions court, T.C.A. § 16-15-716, the certifi- 
cate of good faith requirement under the Ten- 
nessee Medical Malpractice Act, T.C.A. § 29- 
26-122, applies to any medical malpractice 
action filed in any court of the State, not only 
those actions commenced by filing a “com- 
plaint” in circuit court. West v. AMISUB (SFH), 
Inc., — S.W.3d —, 2013 Tenn. App. LEXIS 191 
(Tenn. Ct. App. Mar. 21, 2013). 

Claims Commission erred in dismissing a 
mother’s claim for failure to comply with T.C.A. 
§ 29-26-121, which required pre-suit notice of a 
medical malpractice claim at least 60 days 
before the claim was commenced, given that 
the mother provided the State more than sixty 
days notice prior to filing the complaint with 
the Commission and also filed the certificate of 
good faith. The State had actual notice of the 


29-26-122 


lawsuit months before the complaint was filed 
in the Commission. Haley v. State, — S.W.3d 
—, 2013 Tenn. App. LEXIS 634 (Tenn. Ct. App. 
Sept. 25, 2013). 

Trial court did not err in permitting a surviv- 
ing spouse to voluntarily dismiss his medical 
malpractice case without prejudice because he 
filed an allegedly noncompliant certificate of 
good faith; nothing in the statute governing 
certificates of good faith precludes a plaintiff 
from exercising the “free and unrestricted” 
right to dismiss an action without prejudice. 
Davis v. Ibach, — S.W.3d —, 2014 Tenn. App. 
LEXIS 401 (Tenn. Ct. App. July 9, 2014), affd, 
Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 570, 
2015 Tenn. LEXIS 436 (Tenn. May 29, 2015). 

Although the trial court, in dismissing a 
complaint against a social worker for providing 
counseling to a child in violation of a court 
order, reasoned that the Tennessee Health Care 
Liability Act encompassed all claims involving 
the provision of health care services or treat- 
ment by a health care provider, this determina- 
tion must be nuanced, and nothing in the trial 
court’s written order or oral ruling indicated 
that it considered the standard outlined in 
Estate of French in dismissing the complaint. 
Rather, it appeared the trial court relied on the 
gravamen of the complaint standard rejected in 
Estate of French. Ellithorpe v. Weismark, — 
S.W.3d —, 2014 Tenn. App. LEXIS 709 (Tenn. 
Ct. App. Oct. 31, 2014), rev'd, 479 S.W.3d 818, 
2015 Tenn. LEXIS 827 (Tenn. Oct. 8, 2015). 

Fact that the legislature provided for differ- 
ing treatment for violations of the statutory 
sections does not automatically lead to the 
conclusion that a plaintiff is precluded from 
taking a voluntary dismissal while a motion to 
dismiss is pending; a plain language interpre- 
tation of T.C.A. § 29-26-122 reveals nothing 
preventing a plaintiff from re-filing a claim 
after taking a voluntary dismissal and inter- 
pretation of Tenn. R. Civ. P. 41.01 leads to the 
same conclusion. Hurley v. Pickens, 536 S.W.3d 
419, 2016 Tenn. App. LEXIS 726 (Tenn. Ct. 
App. Sept. 29, 2016), appeal denied, — S.W.3d 
—, 2017 Tenn. LEXIS 26 (Tenn. Jan. 19, 2017). 


3. Requirements Not Satisfied. 

Because a patient’s claims regarding a colo- 
noscopy sounded in medical malpractice (now 
health care liability), which required expert 
testimony, because the patient did not file the 
certificate of good faith required by the by 
T.C.A. § 29-26-122, the patient’s Federal Tort 
Claims Act claims were dismissed. Mayo v. 
United States, 785 F. Supp. 2d 692, 2011 U.S. 
Dist. LEXIS 49019 (M.D. Tenn. May 6, 2011). 

Patient’s medical malpractice (now health 
care liability) action was dismissed because the 
patient failed to provide a certificate of good 
faith, pursuant to T.C.A. § 29-26-122(a), and 
the patient failed to establish that the require- 
ment of filing a certificate of good faith with the 
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complaint violated the Separation of Powers 
Clause of the Tennessee Constitution. Jackson 
v. HCA Health Servs. of Tenn., Inc., 383 S.W.3d 
497, 2012 Tenn. App. LEXIS 250 (Tenn. Ct. 
App. Apr. 18, 2012), appeal denied, Jackson v. 
HCA Health Servs. of Tenn., — S.W.3d —, 2012 
Tenn. LEXIS 585 (Tenn. Aug. 16, 2012). 

Plaintiff failed to file a certificate of good 
faith for medical malpractice claims as re- 
quired by T.C.A. § 29-26-122 of the Tennessee 
Medical Malpractice Act. Plaintiffs failure 
barred his negligence action under the Federal 
Tort Claims Act. Nixon v. United States, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 106752 
(M.D. Tenn. July 30, 2012). 

Trial court properly dismissed a medical mal- 
practice suit against a medical center because 
the patient alleged that, during an MRI scan, 
her brace became magnetized to the side of the 
MRI machine, causing injuries, and the MRI 
technician’s evaluation required specialized ex- 
pertise substantially related to the rendition of 
medical treatment; thus, the claims were medi- 
cal malpractice claims governed by the Tennes- 
see Medical Malpractice Act, T.C.A. §§ 29-26- 
115 to 29-26-122, and the document filed by 
patient did not contain the information re- 
quired by T.C.A. § 29-26-122. Caldwell v. Van- 
derbilt Univ., — S.W.38d —, 2013 Tenn. App. 
LEXIS 123 (Tenn. Ct. App. Feb. 20, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
517 (Tenn. June 13, 2013), overruled in part, 
Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 570, 
2015 Tenn. LEXIS 4386 (Tenn. May 29, 2015). 

Document filed by a patient in a medical 
malpractice action did not contain the informa- 
tion required by T.C.A. § 29-26-122 where the 
document did not confirm that either the pa- 
tient or her counsel consulted with one or more 
experts who provided a “signed written state- 
ment,” but, rather, the document stated that 
the patient spoke with a treating physician who 
orally provided an opinion to the patient and 
may have recorded that opinion in her medical 
records; the patient did not offer any informa- 
tion regarding the status of her alleged medical 
records request. Further, the patient’s certifi- 
cate did not disclose the “number of prior vio- 
lations” of T.C.A. § 29-26-122. Caldwell v. Van- 
derbilt Univ., — S.W.3d —, 2013 Tenn. App. 
LEXIS 123 (Tenn. Ct. App. Feb. 20, 2013), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
517 (Tenn. June 13, 2013), overruled in part, 
Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 570, 
2015 Tenn. LEXIS 486 (Tenn. May 29, 2015). 

Husband’s medical malpractice suit was 
properly dismissed with prejudice under T.C.A. 
§ 29-26-122(c) as the husband did not comply 
with § 29-26-122(d)(4) as he failed to include 
the number of prior violations of the section in 
the certificate of good faith. Vaughn v. Mt. 
States Health Alliance, — S.W3d —, 2013 
Tenn. App. LEXIS 159 (Tenn. Ct. App. Mar. 5, 
2013), appeal denied, — S.W.3d —, 2014 Tenn. 
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LEXIS 409 (Tenn. May 15, 2014), overruled, 
Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 570, 
2015 Tenn. LEXIS 436 (Tenn. May 29, 2015), 
overruled in part, Eiswert v. United States, 619 
Fed. Appx. 483, 2015 U.S. App. LEXIS 13878, 
2015 FED App. 537N (6th Cir. Tenn. 2015). 

Trial court did not err in dismissing an in- 
mate’s action against a health care provider 
because the inmate did not comply with the 
mandatory requirements of T.C.A. §§ 29-26- 
121 and 29-26-122 when he filed his action 
because the inmate’s claims against the pro- 
vider for the health care provider for failure to 
provide medical care sounded in medical mal- 
practice and not ordinary negligence. Moore v. 
Correct Care Solutions, LLC, — S.W.3d —, 
2013 Tenn. App. LEXIS 199 (Tenn. Ct. App. 
Mar. 25, 2013). 

Medical malpractice complaint filed by a de- 
ceased patient’s widow, which included an ini- 
tial certificate of good faith, was properly dis- 
missed by the trial court as against a doctor 
because when she amended her complaint to 
add him, she failed to contemporaneously file a 
second certificate of good faith. Groves v. Col- 
burn, — S.W.3d —, 2013 Tenn. App. LEXIS 494 
(Tenn. Ct. App. July 30, 2013). 

Patient’s failure to file a certificate of good 
faith with her second medical malpractice com- 
plaint was fatal to any claims of medical mal- 
practice she alleged. Since her failure to file the 
certificate was fatal to her medical malpractice 
claims, any issue of her failure to comply with 
the medical malpractice pre-suit notice require- 
ments was pretermitted. Moses v. Dirghangi, 
430 S.W.3d 371, 2013 Tenn. App. LEXIS 661 
(Tenn. Ct. App. Oct. 3, 2013), appeal denied, — 
S.W.3d —, 2014 Tenn. LEXIS 178 (Tenn. Feb. 
11, 2014). 

Trial court properly dismissed an inmate’s 
complaint against a doctor because it did not 
abuse its discretion by finding no good cause to 
have been shown for the inmate’s failure to file 
a certificate of good faith with his complaint 


under the statute; the inmate offered no expla- © 


nation for his failure to file the certificate of 
good faith other than his general assertion that 
the trial court should have afforded leniency in 
his pleadings due to his pro se and incarcerated 
status. Mathes v. Lane, — S.W.3d —, 2014 
Tenn. App. LEXIS 39 (Tenn. Ct. App. Jan. 30, 
2014). 

Trial court erred by dismissing the patient’s 
action for failure to state a claim, even though 
it did not comply with this section, because it 
was premature, given that the patient had 
sought a continuance to obtain legal counsel to 
clarify her claims and pleadings. Ibrahim v. 
Murfreesboro Med. Clinic Surgi Ctr., — S.W.3d 
—, 2014 Tenn. App. LEXIS 672 (Tenn. Ct. App. 
Oct. 17, 2014). 

Trial court erred in denying defendants’ mo- 
tions to dismiss plaintiffs claim that defen- 
dants were negligent by failing to remove a 
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sponge from plaintiff because plaintiffs claim 


‘should have been classified as a health care 


liability actidn as the health care liability stat- 
ute designated claims involving custodial or 
basic care as health care liability claims; expert 
testimony was required to establish the ele- 
ments of the claim; plaintiff did not comply 
with pre-suit notice provisions; plaintiff did not 
file the required certificate of good faith with 
his complaint; and failure to comply with the 
certificate of good faith requirement mandated 
dismissal with prejudice. Smith v. Testerman, 
— $.W.3d —, 2015 Tenn. App. LEXIS 110 
(Tenn. Ct. App. Mar. 10, 2015), appeal denied, 
— §.W.3d —, 2015 Tenn. LEXIS 516 (Tenn. 
June 15, 2015). 

Trial court properly dismissed the plaintiffs’ 
claims for healthcare liability against a doctor 
because they failed to file a certificate of good 
faith executed by the plaintiffs or their counsel, 
failed to disclose the number of prior violations, 
and the fact that they filed something else that 
provided other, or more, information was im- 
material. Dennis v. Smith, — S.W.3d —, 2015 
Tenn. App. LEXIS 188 (Tenn. Ct. App. Mar. 31, 
2015), review denied and ordered not pub- 
lished, — S.W.3d —, 2015 Tenn. LEXIS 682 
(Tenn. Aug. 14, 2015). 

Trial court did not err in dismissing any 
medical malpractice or other tort claim within 
plaintiffs complaint because any claim that 
plaintiff originally brought under medical mal- 
practice was pretermitted as moot due to his 
failure to comply with the statutory require- 
ments that plaintiff provide written notice and 
file a certificate of good faith with the complaint 
and with the statute of limitations provided by 
the Governmental Tort Liability Act (GTLA); 
and any other claim of negligence brought by 
plaintiff was pretermitted as moot due to his 
failure to comply with the statute of limitations 
provided by the GTLA. Kaddoura v. Chatta- 
nooga-Hamilton Cnty. Hosp. Auth., — S.W.3d 
—, 2015 Tenn. App. LEXIS 264 (Tenn. Ct. App. 
Apr. 27, 2015). 

Sister did not comply with the statutes before 
the action commenced, which statutes required 
her to submit pre-suit notice 60 days prior to 
filing suit and to attach a certificate of good 
faith and a copy of the pre-suit; she had not 
shown good cause or excusable neglect for her 
failure, and the dismissal of her claims was 
affirmed. Estate of Bradley v. Hamilton County, 
— S.W3d —, 2015 Tenn. App. LEXIS 669 
(Tenn. Ct. App. Aug. 21, 2015). 

County did not file a certificate of good faith 
and the sister likewise did not comply with the 
statute once the county made the allegations in 
its answer and she learned that others might be 
at fault; dismissal of the claims against the 
county was mandated. Estate of Bradley v. 
Hamilton County, — S.W.3d —, 2015 Tenn. 
App. LEXIS 669 (Tenn. Ct. App. Aug. 21, 2015). 
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Dismissal of a former patient’s health care 
liability claim against the State of Tennessee 
was appropriate because, although the patient 
consulted with qualified physicians concerning 
the incidents that formed the basis of the pa- 
tient’s negligence claim, the patient failed to 
file a certificate of good faith from any of these 
physicians that complied with the statutory 
mandates. McKinnie v. State, — S.W.3d —, 
2015 Tenn. App. LEXIS 949 (Tenn. Ct. App. 
Dec. 3, 2015), appeal denied, McKinnie v. State, 
— §.W.3d —, 2016 Tenn. LEXIS 246 (Tenn. 
Mar. 23, 2016). 

Any claim by plaintiff that was actually a 
medical malpractice allegation, even if styled 
as ordinary negligence, was not viable and 
must be dismissed for failure to comply with 
the statutory requirements because plaintiff 
had not provided a certificate of good faith nor 
had he given the required notice of a medical 
malpractice case to defendant prior to filing. 
Moore v. W. Carolina Treatment Ctr., Inc., — F. 
Supp. 2d —, 2016 U.S. Dist. LEXIS 183134 
(E.D. Tenn. Feb. 17.2016): 

Trial court did not err in dismissing an ex- 
ecutor’s claim against a hospital for failure to 
provide pre-suit notice and a certificate of good 
faith because the claim was a health care 
liability complaint under the Tennessee Health 
Care Liability Act; the executor alleged a hos- 
pital employee failed to monitor of a patient 
and his cup of hot coffee, and even if the coffee 
did not qualify as a “vehicle” of hydration, it fell 
within the general statutory definition of simi- 
lar patient services. Youngblood ex rel. Estate 
of Vaughn v. River Park Hosp., LLC, — 8.W.3d 
—, 2017 Tenn. App. LEXIS 647 (Tenn. Ct. App. 
Sept. 28, 2017). 

As here, any claim describing a doctor’s fail- 
ure to analyze a diagnostic test result and to 
properly document the result in a patient’s 
medical records clearly related to the provision 
of, or failure to provide, health care services, 
and thus the dismissal of the patient’s claim 
based on her failure to comply with the Health 
Care Liability Act’s procedural requirements 
under T.C.A. §§ 29-26-121(a)(1), 29-26-122(a) 
was proper. Lacy v. Meharry Gen. Hosp., — 
S.W.3d —, 2017 Tenn. App. LEXIS 816 (Tenn. 
Ct. App. Dec. 19, 2017). 

After health care providers prevailed due to a 
former patient’s failure to produce competent 
expert witnesses and the providers moved to 
compel the patient to produce the written state- 
ment on which the patient relied when filing a 
certificate of good faith, the trial court found 
that the patient failed to obtain a signed, writ- 
ten statement from an expert before executing 
a certificate of good faith. Furthermore, the 
court properly imposed a sanction of attorney’s 
fees and costs within the range of acceptable 
alternative dispositions. Akers v. Heritage 
Med. Assocs., P.C., — S.W.3d —, 2019 Tenn. 
App. LEXIS 5 (Tenn. Ct. App. Jan. 4, 2019). 
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Claimant’s failure to comply with the certifi- 
cate of good faith requirement mandated dis- 
missal; while claimant contended that the 2018 
complaint did not require a new certificate 
because the 2016 complaint contained one, the 
State argued that neither complaint contained 
a compliant certificate and the cases were not 
related. Ledford ex rel. Rodriguez v. State, — 
S.W.3d —, 2020 Tenn. App. LEXIS 144 (Tenn. 
Ct. App. Apr. 7, 2020). 


4. “Good Cause” Exception Not Appli- 
cable. 

Trial court did not err in refusing to waive 
the requisites of T.C.A. §§ 29-26-121 and 29- 
26-122 because the patient’s contention that 
her alleged substantial compliance with the 
statutory requirements and the alleged lack of 
prejudice to the doctor constituted extraordi- 
nary cause to support waiver of the statutory 
requirements was rejected. Cude v. Herren, — 
S.W.3d —, 2011 Tenn. App. LEXIS 516 (Tenn. 
Ct. App. Sept. 26, 2011). 

Motion to dismiss was granted because there 
was insufficient evidence for the court to find 
that extraordinary circumstances excused 
plaintiffs failure to file a good faith certificate 
pursuant to T.C.A. § 29-26-122(a), or to con- 
clude that this was not the kind of frivolous 
lawsuit that the good faith certificate require- 
ment was intended to prevent. Priest v. United 
States, — F. Supp. 2d —, 2011 U.S. Dist. LEXIS 
121755 (M.D. Tenn. Oct. 19, 2011). 

Since a medical malpractice plaintiff com- 
plied with the statutory requirements in T.C.A. 
§§ 29-26-121 and 29-26-122, the question of 
whether a failure to meet the requirements 
could be justified on the basis of “extraordinary 
cause” was simply not relevant. Hinkle v. Kin- 
dred Hosp., — S.W.3d —, 2012 Tenn. App. 
LEXIS 611 (Tenn. Ct. App. Aug. 31, 2012), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
1048 (Tenn. Dec. 10, 2013). 

Medical malpractice complaint filed by a de- 
ceased patient’s widow was properly dismissed 
against the doctor due to her failure to file a 
certificate of good faith when he was added by 
amended complaint because the widow did not 
argue that her failure to file the certificate 
resulted from a failure on the part of defen- 
dants to provide records, and she failed to show 
“extraordinary cause” or any “other good 
cause.” Groves v. Colburn, — S.W.3d —, 2013 
Tenn. App. LEXIS 494 (Tenn. Ct. App. July 30, 
2013). 

Trial court properly dismissed a patient’s 
healthcare liability claims against a doctor and 
professional entities on the basis that the pa- 
tient failed to comply with the statute because 
no portion of the complaint could be construed 
as compliant with the foundational require- 
ment that a statement from an expert attesting 
that there was a “good faith basis to maintain 
the action” accompanied the complaint. Ibra- 
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him v. Williams, — S.W.3d —, 2016 Tenn. App. 
LEXIS 160 (Tenn. Ct. App. Feb. 29, 2016), 
appeal denied, — S.W.3d —, 2016 Tenn. LEXIS 
471 (Tenn. June 23, 2016). 


6. Compliance Required. 

When the patient re-filed her suit on Febru- 
ary 9, 2010, it was a “new action” subject to the 
requirements of T.C.A. §§ 29-26-121 and 29-26- 
122 and thus, her contention that because the 
60-day notice and certificate of good faith re- 
quirements had not yet been enacted when she 
brought suit in 2005, that those requirements 
should be held inapplicable to her action refiled 
in 2010 was without merit. Actions non-suited 
after the enactment of the notice of good faith 
provisions and re-filed following the effective 
date of their amendment, must comply with the 
provisions. Cude v. Herren, — S.W.3d —, 2011 
Tenn. App. LEXIS 516 (Tenn. Ct. App. Sept. 26, 
2011). 

Patient’s second medical malpractice (now 
health care liability) suit that had been filed 
under T.C.A. § 28-1-105 after a prior suit had 
been voluntarily dismissed was properly dis- 
missed for failure to attach a good faith certifi- 
cate as the second suit was filed after the good 
faith certificate requirement was added to the 
Tennessee Medical Malpractice (now Health 
Care Liability) Act, T.C.A. § 29-26-122(a), and 
the second suit was subject to § 29-26-122(a) as 
amended. Crawford v. Kavanaugh, — S.W.3d 
—, 2011 Tenn. App. LEXIS 629 (Tenn. Ct. App. 
Nov. 21, 2011), appeal denied, — S.W.3d —, 
2012 Tenn. LEXIS 787 (Tenn. Oct. 16, 2012). 

To prove their claim that defendants negli- 
gently hired and retained the alleged tortfea- 
sors who provided a patient’s medical care, 
plaintiffs needed to show that the employees 
did not satisfy the professional standard of care 
and that defendants knew it; therefore, the 
claim sounded in medical malpractice, and was 
dismissed due to plaintiffs’ failure to file a 
certificate of good faith as required by T.C.A. 
§ 29-26-122. Shuler v. McGrew, — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 111003 (W.D. Tenn. 
Aug. 8, 2012), modified, Shuler v. Garrett, 743 
F.3d 170, 2014 FED App. 33P, 2014 U.S. App. 
LEXIS 2772 (6th Cir. Feb. 14, 2014). 

Even if plaintiffs’ claims were based on neg- 
ligence per se and res ipsa loquitur, the allega- 
tions, nevertheless, sounded in medical mal- 
practice, and not common law negligence; 
therefore, the case was dismissed due to plain- 
tiffs’ failure to file a certificate of good faith as 
required by T.C.A. § 29-26-122. Shuler v. 
McGrew, — F. Supp. 2d —, 2012 U.S. Dist. 
LEXIS 111003 (W.D. Tenn. Aug. 8, 2012), modi- 
fied, Shuler v. Garrett, 743 F.3d 170, 2014 FED 
App. 38P, 2014 U.S. App. LEXIS 2772 (6th Cir. 
Feb. 14, 2014). 

As defendants were not required to obtain a 
patient’s informed consent for the use of a drug 
so long as they had her informed consent to be 
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_ treated at the hospital, plaintiffs did not have a 


claim for medical battery based on the admin- 
istration of that drug without her consent; as 
their complaint sounded in medical malprac- 
tice, the case was dismissed due to their failure 
to file a certificate of good faith as required by 
T.C.A. § 29-26-122. Shuler v. McGrew, — F. 
Supp. 2d —, 2012 U.S. Dist. LEXIS 111003 
(W.D. Tenn. Aug. 8, 2012), modified, Shuler v. 
Garrett, 743 F.3d 170, 2014 FED App. 33P, 2014 
U.S. App. LEXIS 2772 (6th Cir. Feb. 14, 2014). 

Court erred in not dismissing plaintiffs 
medical malpractice suit, as the information 
provided in his original medical malpractice 
suit, which he later dismissed, did not serve to 
substantially comply with the pre-suit notice 
and certificate of good faith requirements of 
T.C.A. §§ 29-26-121 and 29-26-122, and he did 
not demonstrate “extraordinary cause” for his 
failure to comply with those statutes. Myers v. 
AMISUB (SFH), Inc., 382 S.W.3d 300, 2012 
Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 

Requirement in T.C.A. § 29-26-122(a) that a 
plaintiff conduct a due diligence inquiry prior to 
filing a complaint for medical negligence was 
not in conflict with Tenn. R. Civ. P. 3. Jackson v. 
HCA Health Servs. of Tenn., Inc., 383 S.W.3d 
497, 2012 Tenn. App. LEXIS 250 (Tenn. Ct. 
App. Apr. 18, 2012), appeal denied, Jackson v. 
HCA Health Servs. of Tenn., — S.W.3d —, 2012 
Tenn. LEXIS 585 (Tenn. Aug. 16, 2012). 

Plaintiffs refiled medical malpractice suit 
under the savings statute, T.C.A. § 28-1- 
105(a), was properly dismissed with prejudice 
as the refiled suit was a new action for which 
compliance with T.C.A. §§ 29-26-121 and 29- 
26-122 was required, and plaintiff failed failed 
to do so; §§ 29-26-121 and 29-26-122 were not 
subject to substantial compliance. Bullock v. 
Univ. Health Sys., Inc., — S.W.3d —, 2012 
Tenn. App. LEXIS 816 (Tenn. Ct. App. Nov. 27, 
2012). 

Trial court did not err by ruling that the 
gravamen of an estate’s complaint sounded in 
medical malpractice and in dismissing the com- 
plaint based upon the estate’s failure to comply 
with the requirements of T.C.A. §§ 29-26-121 
and 29-26-122. The nuclear medicine technolo- 
gists, whose alleged negligence formed the ba- 
sis for the complaint, were called upon to make 
decision regarding how the decedent should be 
positioned and secured to the table for the scan, 
and they made such decision relying upon their 
training, expertise, and experience, which in- 
volved knowledge and judgment that would be 
outside the realm of that possessed by ordinary 
laypersons. Williams-Ali v. Mt. States Health 
Alliance, — S.W.3d —, 2013 Tenn. App. LEXIS 
47 (Tenn. Ct. App. Jan. 30, 2013), appeal de- 
nied, Williams-Ali v. Mt. States Health Alli- 
ance, — S.W.3d —, 2013 Tenn. LEXIS 513 
(Tenn. June 12, 2013). 

Circuit court did not abuse its discretion in 
refusing to excuse plaintiffs noncompliance 
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with the certificate of good faith requirement of 
the Tennessee Medical Malpractice Act, T.C.A. 
§ 29-26-122; plaintiff offered no explanation 
why, after her case was dismissed by the gen- 
eral sessions court for failing to comply with the 
certificate of good faith requirement, she 
waited until she was faced with defendants’ 
motions for summary judgment in circuit court 
to file her motion for extension of time in which 
to file a certificate of good faith. West v. AMI- 
SUB (SFH), Inc., — S.W.3d —, 2013 Tenn. App. 
LEXIS 191 (Tenn. Ct. App. Mar. 21, 2013). 

Trial court properly dismissed the mother’s 
complaint, which alleged that the nursing 
home was liable for the wrongful death of her 
daughter, because the mother failed to file a 
certificate of good faith with the complaint as 
the allegations that the nursing home failed to 
properly administer medication and a medical 
device prescribed by a physician, and failed to 
monitor the medical condition of the deceased 
at all times prior to her death sounded in 
medical malpractice. Dunlap v. Laurel Manor 
Health Care, Inc., 422 $.W.3d 577, 2013 Tenn. 
App. LEXIS 573 (Tenn. Ct. App. Aug. 29, 2018), 
appeal denied, — S.W.3d —, 2013 Tenn. LEXIS 
1092 (Tenn. Dec. 23, 2013). 

Plaintiffs’ allegations met the definition of a 
health care liability action, as they alleged that 
the social worker, who was considered a health 
care provider, was negligent in providing ser- 
vices to their child, and expert testimony would 
be required to prove the allegations; plaintiffs 
failed to provide pre-suit notice or file a certifi- 
cate of good faith, and dismissal with prejudice 
was warranted. Ellithorpe v. Weismark, 479 
S.W.3d 818, 2015 Tenn. LEXIS 827 (Tenn. Oct. 
8, 2015). 

Trial court properly dismissed a widow’s com- 
plaint with prejudice based on her failure to file 
a certificate of good faith, as required by T.C.A. 
§ 29-26-122(a), where her allegations involved 
the mental and physical capacities of both an 
attacking patient and the decedent, and the 
question of whether and how to restrain or 
supervise a potentially dangerous mental pa- 
tient involved knowledge and understanding of 
his diagnosis and medical history. Newman v. 
Guardian Healthcare Providers, Inc., — S.W.3d 
—, 2016 Tenn. App. LEXIS 542 (Tenn. Ct. App. 
July 27, 2016). 

Trial court did not err in failing to waive the 
requirement that the patient file a certificate of 
good faith, due to his incarceration and inabil- 
ity to find a physician to verify the suit was 
being filed in good faith, as the patient failed to 
cite any case in which a court has waived that 
requirement altogether. Kinsey v. Schwarz, — 
S.W.3d —, 2017 Tenn. App. LEXIS 566 (Tenn. 
Ct. App. Aug. 18, 2017), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 858 (Tenn. Dec. 6, 
2017). 

Customer brought negligent hiring, reten- 
tion, and supervision claims against the salon, 
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which were subject to the Tennessee Health 
Care Liability Act, and because the customer 
failed to file a certificate of good faith with her 
complaint, the trial court properly granted the 
salon summary judgment. Jackson v. Burrell, 
— §.W.3d —, 2019 Tenn. App. LEXIS 21 (Tenn. 
Ct. App. Jan. 16, 2019), rev'd, 602 S.W.3d 340, 
2020 Tenn. LEXIS 166 (Tenn. June 12, 2020). 


7. Compliance Not Required. 

Trial court erred by dismissing the complaint 
for failure to state a claim because the patient’s 
allegations constituted a claim of ordinary neg- 
ligence or premises liability and were not gov- 
erned by the Tennessee Medical Malpractice 
(now Health Care Liability) Act; the allegations 
did not bear a substantial relationship to the 
rendition of medical treatment by a medical 
professional. Brister v. HCA Health Servs. of 
Tenn., — S.W.3d —, 2011 Tenn. App. LEXIS 307 
(Tenn. Ct. App. June 8, 2011). 

Medical negligence claim against a county 
was dismissed as plaintiffs did not allege an act 
or omission involving a matter of medical sci- 
ence or art requiring specialized skills not or- 
dinarily possessed by lay persons, and the 
county was not a physician under T.C.A. § 29- 
26-115(a); a physician-patient relationship was 
an essential element of a medical malpractice 
claim. However, plaintiffs were not required to 
comply with T.C.A. §§ 29-26-121 and 29-26-122 
on the remaining common law negligence 
claim. Taylor v. Johnson County, — F. Supp. 2d 
—, 2012 U.S. Dist. LEXIS 115115 (E.D. Tenn. 
Aug. 14, 2012). 

Trial court erred in dismissing an inmate’s 
action against a county for failure to comply 
with the mandatory notice requirements set 
forth in T.C.A. § 29-26-121 because the in- 
mate’s claim sounded in ordinary negligence; 
the inmate’s claim against the county arose 
from the alleged failure of Department of Cor- 
rections employees to obtain medical services 
from its contract health care provider despite 
the inmate’s allegedly obvious mental and 
physical condition. Moore v. Correct Care Solu- 
tions, LLC, — S.W.38d —, 2018 Tenn. App. 
LEXIS 199 (Tenn. Ct. App. Mar. 25, 2018). 

In a medical malpractice case, a certificate of 
good faith did not have to be filed with an 
amended complaint; a claim asserted against a 
second doctor arose out of the same conduct set 
forth in the original complaint. The allegations 
of comparative fault related back to the date of 
the original complaint, which was prior to the 
effective date of T.C.A. § 29-26-122. Rogers v. 
Jackson, — S.W.3d —, 2014 Tenn. App. LEXIS 
293 (Tenn. Ct. App. May 19, 2014), appeal 
denied, Rogers ex rel. Rogers v. Jackson, — 
S.W.3d —, 2014 Tenn. LEXIS 904 (Tenn. Oct. 
22, 2014). 

When a patient’s ordinary negligence claim 
alleging a health care provider’s radiology tech- 
nician provided the patient with a faulty stool 
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in connection with taking an x-ray at the pro- 
vider’s hospital was found to be a “health care 
liability action” to which the Tennessee Health 
Care Liability Act applied, the patient’s failure 
to disclose an expert did not require dismissal 
because expert testimony was unnecessary, as 
it was within the common knowledge of a 
layperson to find if providing an allegedly un- 
stable stool were negligent. Osunde v. Delta 
Med. Ctr., 505 S.W.38d 875, 2016 Tenn. App. 
LEXIS 94 (Tenn. Ct. App. Feb. 10, 2016). 

Trial court erred in dismissing the original 
complaint for noncompliance with the require- 
ments of the Tennessee Health Care Liability 
Act, because the original complaint, asserting 
claims for assault and battery, gross negli- 
gence, and intentional infliction of emotional 
distress, did not assert that a health care pro- 
vider caused an injury related to the provision 
of, or failure to provide, health care services. 
Cordell v. Cleveland Tenn. Hosp., Llc, 544 
S.W.3d 331, 2017 Tenn. App. LEXIS 133 (Tenn. 
Ct. App. Feb. 27, 2017), appeal denied, Cordell 
v. Cleveland Tenn. Hosp., LLC, — S.W.3d —, 
2017 Tenn. LEXIS 521 (Tenn. Aug. 17, 2017). 

In an action regarding injury allegedly 
caused by an emergency medical technician 
(EMT) in the course of rendering medical aid, 
plaintiffs action was improperly dismissed 
with prejudice based on his failure to file a 
certificate of good faith as plaintiffs claims 
were subject to the common knowledge excep- 
tion because it would be within the common 
knowledge of a layperson whether an EMT’s 
alleged negligent, reckless, or intentional strik- 
ing of plaintiffs face while he was strapped to a 
gurney would fall below the standard of care, 
and that act would not require expert proof to 
aid in the understanding of the issue; thus, 
plaintiffs claims should have been dismissed 
with prejudice based on that ground. Zink v. 
Rural/Metro of Tenn., L.P., 531 S.W.3d 698, 
2017 Tenn. App. LEXIS 276 (Tenn. Ct. App. 
May 2, 2017), appeal denied, Zink v. Rural/ 
Metro of Tenn., L.P., — S.W.3d —, 2017 Tenn. 
LEXIS 585 (Tenn. Sept. 20, 2017). 

Customer’s claims of assault and battery, 
intentional or reckless infliction of emotional 
distress, and false imprisonment were clearly 
not related to the provision of, or the failure to 
provide, health care services and thus the cus- 
tomer’s intentional tort claims against the mas- 
sage therapist were not subject to the require- 
ments of the Tennessee Health Care Liability 
Act and a certificate of good faith was not 
necessary. Jackson v. Burrell, — S.W.3d —, 
2019 Tenn. App. LEXIS 21 (Tenn. Ct. App. Jan. 
16, 2019), rev'd, 602 S.W.3d 340, 2020 Tenn. 
LEXIS 166 (Tenn. June 12, 2020). 

Customer’s claim against a salon for negli- 
gent training, supervision, and retention of a 
massage therapist was within the knowledge 
and experience of an ordinary layperson and 
did not require explanation from a witness with 
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specialized knowledge of the massage industry 
where there were no allegations that the thera- 
pist negligently performed the massage, used 
improper technique or excessive force, or erred 
in decision-making as a massage therapist. 
Rather, a layperson could have understood the 
salon’s negligence in training, supervision, and 
retention of a therapist who sexually assaulted 
a disrobed customer in a private setting during 
a massage when it knew of the therapist’s prior 
inappropriate actions. Thus, the trial court 
erred in granting summary judgment based on 
the customer’s failure to file a good faith certifi- 
cate under T.C.A. § 29-26-122. Jackson v. Bur- 
rell, 602 S.W.3d 340, 2020 Tenn. LEXIS 166 
(Tenn. June 12, 2020). 


8. In General. 

Statutory requirements that a plaintiff in a 
medical malpractice case give 60 days pre-suit 
notice, T.C.A. § 29-26-121, and file a certificate 
of good faith with the complaint, T.C.A. § 29- 
26-122, are mandatory requirements and not 
subject to substantial compliance. Myers v. 
AMISUB (SFH), Inc., 382 S.W.3d 300, 2012 
Tenn. LEXIS 735 (Tenn. Oct. 4, 2012). 


9. Tolling. 

Medical malpractice claim was not barred by 
the limitations period because several children 
provided health care providers with written 
notice of their potential claims in an attempt to 
refile a nonsuited action, and the second com- 
plaint was filed within 1 year and 120 days of 
the nonsuit. The l-year time limit was ex- 
tended for 120 days through compliance with 
the medical malpractice notice requirements 
because the children qualified as transitional 
plaintiffs. Johnson v. Floyd, — S.W.3d —, 2014 
Tenn. App. LEXIS 55 (Tenn. Ct. App. Feb. 6, 
2014). 


10. Extension of Time. 

A trial court may grant an extension for filing 
a certificate of good faith under T.C.A. § 29-26- 
122(c) and Tenn. R. Civ. P. 6.02, even after the 
expiration of the time period in which the act 
was to be completed. Stovall v. UHS of Lake- 
side, LLC, — S.W.3d —, 2014 Tenn. App. LEXIS 
221 (Tenn. Ct. App. Apr. 22, 2014), overruled in 
part, Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 
570, 2015 Tenn. LEXIS 436 (Tenn. May 29, 
2015). 

T.C.A. § 29-26-122(c) contains no express 
time limit for filing a motion to extend the time 
for filing a certificate of good faith. The timing 
is, therefore, governed by Tenn. R. Civ. P. 6.02. 
Stovall v. UHS of Lakeside, LLC, — S.W.3d —, 
2014 Tenn. App. LEXIS 221 (Tenn. Ct. App. Apr. 
22, 2014), overruled in part, Davis Ex Rel. 
Davis v. Ibach, 465 S.W.3d 570, 2015 Tenn. 
LEXIS 436 (Tenn. May 29, 2015). 

Trial court did not abuse its discretion in 
granting the survivor’s motion for an extension 
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of time to file her certificate of good faith where 
she followed the appropriate procedure in seek- 
ing an extension, and the trial court credited 
the survivor’s explanation that her failure to 
file a fully compliant certificate was based on 
reasonable confusion in the law as to the con- 
tent requirements. Stovall v. UHS of Lakeside, 
LLC, — 8.W.3d —, 2014 Tenn. App. LEXIS 221 
(Tenn. Ct. App. Apr. 22, 2014), overruled in 
part, Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 
570, 2015 Tenn. LEXIS 436 (Tenn. May 29, 
2015). 

Failure to timely file a certificate of good faith 
in compliance with T.C.A. § 29-26-122(c) was 
not always fatal to a plaintiffs claim, but upon 
a showing of good cause, the plaintiff could 
obtain an extension within which to file a 
certificate of good faith. Stovall v. UHS of Lake- 
side, LLC, —S.W.3d —, 2014 Tenn. App. LEXIS 
221 (Tenn. Ct. App. Apr. 22, 2014), overruled in 
part, Davis Ex Rel. Davis v. Ibach, 465 S.W.3d 
570, 2015 Tenn. LEXIS 4386 (Tenn. May 29, 
2015). 

Court of Appeals of Tennessee cannot con- 
clude that the General Assembly intended that 
the extension pursuant to T.C.A. § 29-26-122(c) 
is available to those who have completely failed 
to file a certificate of good faith, while refusing 
to allow such extension to those who have 
attempted to comply with the statute, but, for 
some reason, have failed. Stovall v. UHS of 
Lakeside, LLC, — S.W.3d —, 2014 Tenn. App. 
LEXIS 221 (Tenn. Ct. App. Apr. 22, 2014), 
overruled in part, Davis Ex Rel. Davis v. Ibach, 
465 S.W.3d 570, 2015 Tenn. LEXIS 436 (Tenn. 
May 29, 2015). 

Trial court erred in granting summary judg- 
ment to a hospital in a visitor’s trip and fall 
action because, while visitor’s claim sounded in 
ordinary negligence under a premises liability 
theory rather than health care liability, the 
action could proceed where application of the 
“ordinary negligence/medical malpractice” di- 
chotomy was potentially confusing and unclear, 
the visitor’s complaint was filed in good faith, 
she fully and timely complied with the statu- 
tory requirements, there was no indication that 
the action was filed as an ordinary negligence 
claim for any improper purpose or motive or to 
gain unfair advantage, and process was issued 
within one year of the filing date. Coggins v. 
Holston Valley Med. Ctr., — S.W.3d —, 2015 
Tenn. App. LEXIS 476 (Tenn. Ct. App. June 15, 
2015), appeal denied, — S.W.3d —, 2015 Tenn. 
LEXIS 840 (Tenn. Oct. 15, 2015). 


11. Dismissal. 

Because the patient failed to comply with the 
pre-suit notice and certificate of good faith 
requirements, dismissal of the complaint was 
appropriate. Estate of Thibodeau v. St. Thomas 
Hosp., — S.W.3d —, 2015 Tenn. App. LEXIS 
885 (Tenn. Ct. App. Oct. 29, 2015), appeal 
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denied, — S.W.3d —, 2016 Tenn. LEXIS 166 
(Tenn. Feb. 17, 2016). 

Circuit court properly granted a hospital’s 
motion to dismiss an administrator’s action for 
health care liability for failure to attach a 
certificate of good faith because, while the ad- 
ministrator attached the original certificate of 
good faith to the amended complaint, he failed 
to file a new certificate when a nursing home 
asserted a comparative fault affirmative de- 
fense against the hospital. Peatross v. Grace- 
land Nursing Ctr., LLC, — S.W.3d —, 2016 
Tenn. App. LEXIS 686 (Tenn. Ct. App. Sept. 20, 
2016), appeal denied, Peatross v. Graceland 
Nursing Ctr., LLC, — S.W.3d —, 2017 Tenn. 
LEXIS 37 (Tenn. Jan. 18, 2017). 

Trial court erred in dismissing a patient’s 
claims against medical providers with preju- 
dice because Tenn. R. Civ. P. 41.01 preserved 
the right of plaintiffs to obtain a voluntary 
dismissal without prejudice, and the patient 
met the requirements; because the good faith 
certificate statute did not expressly preclude a 
plaintiff from taking a voluntary nonsuit and 
allowed a court the discretion to excuse non- 
compliance, it did not preclude the patient from 
taking a voluntary nonsuit. Clark v. Werther, — 
S.W.3d —, 2016 Tenn. App. LEXIS 722 (Tenn. 
Ct. App. Sept. 27, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 52 (Tenn. Jan. 19, 
2017). 

While a plaintiffs right to a voluntary non- 
suit is subject to the provisions of Tenn. R. Civ. 
P. 23.05, 23.06, or Tenn. R. Civ. P. 66 or of any 
statute, the phrase “of any statute” does not 
include the certificate of good faith statute; the 
reference to “any statute” is part of a list which 
includes Rules 23.05, 23.06, and 66, and each of 
the listed rules expressly limits a party’s right 
to take a voluntary nonsuit in certain types of 
cases. Clark v. Werther, — S.W.3d —, 2016 
Tenn. App. LEXIS 722 (Tenn. Ct. App. Sept. 27, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 52 (Tenn. Jan. 19, 2017). 

Fact that the legislature provided for differ- 
ing treatment for violations of the statutory 
sections does not automatically lead to the 
conclusion that a plaintiff is precluded from 
taking a voluntary dismissal while a motion to 
dismiss is pending; a plain language interpre- 
tation of the statute reveals nothing preventing 
a plaintiff from re-filing a claim after taking a 
voluntary dismissal and interpretation of Tenn. 
R. Civ. P. 41.01 leads to the same conclusion. 
Hurley v. Pickens, 536 S.W.3d 419, 2016 Tenn. 
App. LEXIS 726 (Tenn. Ct. App. Sept. 29, 2016), 
appeal denied, — S.W.3d —, 2017 Tenn. LEXIS 
26 (Tenn. Jan. 19, 2017). 

Trial court did not err in granting a patient a 
voluntary dismissal without prejudice because 
nothing in the statute prevented the patient 
from taking, and the trial court from granting, 
a voluntary dismissal without prejudice while 
medical providers’ motion to dismiss was pend- 
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ing. Hurley v. Pickens, 536 S.W.3d 419, 2016 
Tenn. App. LEXIS 726 (Tenn. Ct. App. Sept. 29, 
2016), appeal denied, — S.W.3d —, 2017 Tenn. 
LEXIS 26 (Tenn. Jan. 19, 2017). 

Dismissal of a patient’s health care liability 
action against a hospital and an employee of 
the hospital was appropriate as the patient 
failed to file the required certificate of good 
faith. The patient, despite application of the 
common knowledge exception when appropri- 
ate to the breach of duty by the hospital and its 
employee, would have been unable to prove the 
patient’s claim without expert proof that the 
alleged damages were proximately caused by 
the fall of the patient that was at issue in the 
lawsuit. Redick v. St. Thomas Midtown Hosp., 
515 S.W.3d 853, 2016 Tenn. App. LEXIS 795 
(Tenn. Ct. App. Oct. 26, 2016), appeal denied, — 
S.W.3d —, 2017 Tenn. LEXIS 130 (Tenn. Feb. 
24, 2017). 

Plaintiff was required to comply with the 
Tennessee Health Care Liability Act’s proce- 
dural requirements in advancing a health care 
liability claim; because plaintiff failed to do so, 
the trial court properly dismissed the claim. 
Lacy v. Mitchell, 541 S.W.3d 55, 2016 Tenn. 
App. LEXIS 904 (Tenn. Ct. App. Nov. 30, 2016), 
appeal denied, — 8.W.3d —, 2017 Tenn. LEXIS 
131 (Tenn. Feb. 24, 2017). 

Trial court did not err by determining that 
the patient’s action was a health care liability 
action, and therefore the trial court properly 
granted the medical facility’s motion to dismiss 
based on the patient’s failure to provide pre- 
suit notice, because the patient alleged that 
while he was at the facility he fell off an 
examination table and into a wall, and the 
provision of an examination table for an ap- 
pointment with a doctor was a “health care 
service” as defined by § 29-26-101(b) as it fell 
under custodial or basic care, positioning and 
similar patient services. Johnson v. Knoxville 
HMA Cardiology PPM, LLC, — S.W.3d —, 2020 
Tenn. App. LEXIS 119 (Tenn. Ct. App. Mar. 24, 
2020). 

Because expert proof was required to estab- 
lish that counselors failed to follow the Aca- 
demic Pediatric Association guidelines in their 
treatment of a father’s children, the father was 
required to file a certificate of good faith, but he 
did not do so, and accordingly, the trial court 
did not err in dismissing his complaint, in toto, 
with prejudice; each of the father’s claims 
rested on the contents of his children’s counsel- 
ing records. Cathey v. Beyer, — S.W.3d —, 2020 
Tenn. App. LEXIS 182 (Tenn. Ct. App. Apr. 24, 
2020). 

Because a father’s claims related to and arose 
out of the provision of, or failure to provide, 
health care services to his children, his claims 
constituted a health care liability action; thus, 
the circuit court properly dismissed the father’s 
complaint against counselors for failure to com- 
ply with the pre-suit notice and certificate of 
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good faith requirements of the Tennessee 
Health Care Liability Act. Cathey v. Beyer, — 
S.W.3d —, 2020 Tenn. App. LEXIS 182 (Tenn. 
Ct. App. Apr. 24, 2020). 

Because the hold placed on a patient for 
further mental evaluation arose from the pro- 
vision of health care services following an auto 
accident, the actions giving rise to the patient’s 
claim of false imprisonment required applica- 
tion of the Tennessee Health Care Liability Act, 
T.C.A. § 29-26-101 et seq. Accordingly, because 
the patient failed to provide both pre-suit notice 
and a certificate of good faith, as was statuto- 
rily required, dismissal of the patient’s health 
care liability complaint with prejudice was ap- 
propriate. Weakley v. Franklin Woods Cmty. 
Hosp., — 8.W.3d —, 2020 Tenn. App. LEXIS 
588 (Tenn. Ct. App. Dec. 22, 2020). 


12. Appellate Procedure. 

If a defendant prevails and the complaint ina 
health care liability action is dismissed for 
failure to comply with the pre-litigation notice 
and certificate of good faith requirements, the 
plaintiff is entitled to an appeal of right using 
the appropriate standards of review by rule. If 
the plaintiff prevails, the defendant may pur- 
sue an interlocutory appeal using the same 
standards. McKinnie v. State, — S.W.3d —, 
2015 Tenn. App. LEXIS 949 (Tenn. Ct. App. 
Dec. 3, 2015), appeal denied, McKinnie v. State, 
— §.W.3d —, 2016 Tenn. LEXIS 246 (Tenn. 
Mar. 23, 2016). 


13. Pretrial Procedure. 

Proper way for a defendant to challenge a 
complaint’s compliance with pre-litigation no- 
tice and certificate of good faith requirements is 
to file a motion to dismiss. If the trial court 
determines that the plaintiff has not complied 
with the statutory requirements, then the trial 
court may consider whether the plaintiff has 
demonstrated extraordinary cause for its non- 
compliance. McKinnie v. State, — S.W.3d —, 
2015 Tenn. App. LEXIS 949 (Tenn. Ct. App. 
Dec. 3, 2015), appeal denied, McKinnie v. State, 
— §.W.3d —, 2016 Tenn. LEXIS 246 (Tenn. 
Mar. 23, 2016). 


14. Good Faith. 

Trial court erred in granting summary judg- 
ment to a hospital in a patient’s health care 
liability action because, while the patient con- 
ceded that she did not file adequate pre-suit 
notice and good faith requirements, the trial 
court’s refusal to excuse compliance with the 
good faith requirements was not within a range 
of acceptable alternatives given the applicable 
legal principles and the evidence presented 
where for the few months counsel’s son lived, 
there were frequent periodic indications that 
each day could be his last, including a few 
serious hospitalizations, and the son’s passing 
four days prior to the filing of the complaint. 


29-27-101 


Kirby v. Sumner Reg’! Med. Ctr., — 8.W.3d —, 
2016 Tenn. App. LEXIS 492 (Tenn. Ct. App. 
July 12, 2016). 


15. Invasion of Privacy. 

Plaintiff alleged an invasion of privacy based 
upon affidavits and exhibits filed in court, but 
there was no dispute that defendants filed 
these documents during a judicial proceeding 
under T.C.A. § 29-26-122(c); because the docu- 
ments in question were filed in a judicial pro- 
ceeding and relevant to an issue in the Case, 
they were privileged and could not be the basis 
for an invasion of privacy claim. Graham v. 
Archer, — S.W.3d —, 2017 Tenn. App. LEXIS 
549 (Tenn. Ct. App. Aug. 10, 2017), appeal 
denied, — S.W.3d —, 2017 Tenn. LEXIS 874 
(Tenn. Dec. 6, 2017). 


16. Certificate of Good Faith Not Re- 
quired. 

Allegations of a trauma-focused residential 
treatment facility’s negligent failure to super- 
vise and/or train its employees involved mat- 
ters that ordinary lay persons were able to 
assess by their common knowledge, without the 
need for expert medical testimony assistance. 
Because no expert proof was necessary to es- 
tablish negligence, no certificate of good faith 
was required. C.D. v. Keystone Continuum, 
LLC, — S.W.3d —, 2018 Tenn. App. LEXIS 20 
(Tenn. Ct. App. Jan. 22, 2018). 

Trial court did not err in finding and holding 
that termination of representation by plaintiffs 
prior legal counsel a few weeks before the 
expiration of the applicable statute of limita- 
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tions constituted the type of extraordinary 
cause sufficient to excuse plaintiffs failure to 
file a certificate of good faith with the complaint 
as required by T.C.A. §§ 29-26-121 and 29-26- 
122. Therefore, the trial court properly denied 
defendants’ motion to dismiss. Reed v. W. Tenn. 
Healthcare, Inc., 577 S.W.3d 534, 2018 Tenn. 
App. LEXIS 593 (Tenn. Ct. App. Oct. 8, 2018). 
Because the law was not clear at the time 
that the federal district court dismissed the 
widow’s FTCA complaint, the district court did 
not commit plain error by dismissing the com- 
plaint for failure to comply with the Tennessee 
Health Care Liability Act (THCLA). Specifi- 
cally, when the district court dismissed the 
complaint, the law in the Sixth Circuit was far 
from clear that the THCLA’s good-faith affida- 
vit requirement should not have applied in 
federal court, and the widow’ s counsel con- 
ceded that she had not filed a certificate with 
the complaint. Thus, the district could did not 
err by dismissing the complaint with prejudice. 
Brusch v. United States, __._ ~—=F.3d __, 2020 
FED App. 501N, 823 Fed. Appx. 409, 2020 U.S. 
App. LEXIS 27414 (6th Cir. Aug. 26, 2020). 


17. Sanctions. 

Doctor was not entitled to sanctions after the 
dismissal of a patient’s claim in a health care 
liability action because the patient’s certificate 
of good faith and its underlying written state- 
ment did not violate the law as the patient’s 
attorney and the patient’s expert witness acted 
in good faith in raising allegations of fault 
against the doctor. Smith v. Outen, — S.W.3d 
—, 2020 Tenn. App. LEXIS 448 (Tenn. Ct. App. 
Oct. 9, 2020). 


CHAPTER 27 
PARTITION 


Part 1. Partition Generally 


Section 
29-27-114. Appointment of commissioners. 


PART 1 
PARTITION GENERALLY 


29-27-101. Persons entitled. 


NOTES TO DECISIONS 


ANALYSIS 
6. Title. 
10. Right to Partition. 
13. —Lands Devised for Sale and Division of 
Proceeds. 


28. Discretion. 


6. Title. 

Plaintiff homeowners’ argument to amend its 
complaint to assert a quiet title claim against 
defendant Deed of Trust holder, asserting the 
holder did not have the legal authority to fore- 
close in that it was not “owner and holder in 
due course of the Note,” failed because the 
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proposed amendment alleged no plausible facts 
to show that the holder was not a holder in due 
course of the Note, as the Note was a negotiable 
instrument and the proposed amended com- 
plaint did not allege any facts to show that 
under the definition of a “holder in due course” 
under T.C.A. § 47-3-302, the holder was as- 
signed the note without value, in bad faith, or 
with knowledge of any defects or notice of 
dishonor. Gibson v. Mortg. Elec. Registration 
Sys., — F. Supp. 2d —, 2012 U.S. Dist. LEXIS 
63510 (W.D. Tenn. May 7, 2012). 


10. Right to Partition. 

Trial court correctly dismissed the petition to 
enforce a settlement agreement and partition of 
real property for failure to state a claim, as 
petitioners’ allegation that they had an owner- 
ship interest in the property was a legal con- 
clusion couched as facts; the settlement agree- 
ment established that they had no present 
ownership interest in the property, and the 
agreement unambiguously gave respondent 
sole authority to decide the price, manner, 
timing and all other terms of the sale of the 
property. Warrick v. Mullins, — S.W.3d —, 2018 
Tenn. App. LEXIS 674 (Tenn. Ct. App. Nov. 20, 
2018). 


13. —Lands Devised for Sale and Divi- 
sion of Proceeds. 

Motions to dismiss the United States’ civil 

action seeking foreclosure upon real property 
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owned by the delinquent taxpayer were denied 
because: (1) there was no evidence that the 
children of the delinquent taxpayer’s deceased 
wife properly disclaimed their interests in the 
real property, as required by T.C.A. § 31-1-103; 
and (2) having applied the Rodgers factors, and 
finding that the United States would be preju- 
diced if it could not foreclose upon the property, 
that the innocent third parties did not have a 
legally recognized expectation pursuant to 
T.C.A. § 29-27-101 and T.C.A. § 29-27-2177, 
that the property would not be subject to a 
forced sale, and would not be prejudiced by a 
foreclosure sale, and that the character and 
value of the property supported a foreclosure 
sale, the United States was authorized to sell 
the real property in a foreclosure sale pursuant 
to 26 U.S.C. § 7403(c). Therefore, the United 
States was instructed to file a proposed foreclo- 
sure order. United States v. Buaiz, — F. Supp. 
2d —, 2011 U.S. Dist. LEXIS 91241 (E.D. Tenn. 
Aug. 16, 2011). 


28. Discretion. 

Appellant could not be heard to complain 
that the award was inequitable as to him be- 
cause, if the trial court had chosen to equally 
divide the value of the commonly-held property, 
it could have fashioned an award for appellee 
with a value of $110,000, but the total value of 
her award was slightly less — $98,000. Morrow 
v. McClain, — S.W.3d —, 2013 Tenn. App. 
LEXIS 575 (Tenn. Ct. App. Aug. 29, 2013). 


29-27-104. Partial partition — Interest of minors. 


NOTES TO DECISIONS 


2. Partition in Kind Appropriate. 

Trial court properly determined that a por- 
tion of property owned by brothers and their 
aunt would be divided in kind, and the remain- 
ing property would be partitioned by sale, be- 
cause the brothers established a condition un- 
der which a partition by sale was appropriate; 
the property was comprised of three noncon- 


tiguous tracts of significantly different acreage, 
shape, topography and value, and partition in 
kind would result in some tracts having limited 
public access. Breen v. Sharp, — S.W.3d —, 
2017 Tenn. App. LEXIS 742 (Tenn. Ct. App. 
Nov. 14, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 182 (Tenn. Mar. 15, 2018). 


29-27-114. Appointment of commissioners. 


(a) Upon the filing of a suit for partition of property, real or personal, the 
parties shall submit the names of three (3) commissioners selected and agreed 
upon by the parties. If the parties are unable to agree, the judge shall appoint 
three (3) commissioners, known by the court or shown to the court to be of good 
personal character and integrity and knowledgeable in the type of property to 
be partitioned. 

(b) If the lands lie in different counties, the court may appoint separate sets 
of commissioners for each county, or one (1) set for all the lands, as may seem 
best for the interest of the parties. 


29-27-201 


History. 

Code 1858, §§ 3279, 3287 (deriv. Acts 1787, 
ch. 17, § 1); Shan., §§ 5027, 5036; Code 1932, 
§§ 9182, 9191; T.C.A. (orig. ed.), § 23-2117; 
Acts 2016, ch. 1078, § 1. 


Amendments. 
The 2016 amendment rewrote (a) which read: 
“(a) Whenever the judgment of partition is 
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rendered, the court will appoint three (3) or 
more respectable freeholders, any three (3) of 
whom may perform the duty, to make the 
partition so adjudged, according to the respec- 
tive rights and interests of the parties, as the 
same are ascertained and determined.” 


Effective Dates. 
Acts 2016, ch. 1078, § 2. May 20, 2016. 


PART 2 
SALE FOR DIVISION 


29-27-201. Sale for division authorized. 


NOTES TO DECISIONS 


ANALYSIS 


5. Partition in Kind or Sale. 

11. Hearing. 

13. —Concurrent Finding of Master and 
Chancellor as to Facts — Weight. 

16. Review of Order for Sale. 


5. Partition in Kind or Sale. 

It was proper to find that an aunt owned an 
undivided one-half interest in property and 
that brothers owned an undivided one-fourth 
interest because a settlor clearly intended the 
brothers each own an undivided one-fourth 
interest; the trust stated that the trustee was to 
distribute one-half of the estate to the aunt, 
giving her an undivided one-half interest, and 
to divide the remaining half into two equal 
parts, with one-half going to one brother and 
the other half going to the other. Breen v. 
Sharp, — $.W.3d —, 2017 Tenn. App. LEXIS 
742 (Tenn. Ct. App. Nov. 14, 2017), appeal 
denied, — S.W.3d —, 2018 Tenn. LEXIS 182 
(Tenn. Mar. 15, 2018). 

Trial court properly determined that a por- 
tion of property owned by brothers and their 
aunt would be divided in kind, and the remain- 
ing property would be partitioned by sale, be- 
cause the brothers established a condition un- 
der which a partition by sale was appropriate; 
the property was comprised of three noncon- 
tiguous tracts of significantly different acreage, 
shape, topography and value, and partition in 
kind would result in some tracts having limited 


public access. Breen v. Sharp, — S8.W.3d —, 
2017 Tenn. App. LEXIS 742 (Tenn. Ct. App. 
Nov. 14, 2017), appeal denied, — S.W.3d —, 
2018 Tenn. LEXIS 182 (Tenn. Mar. 15, 2018). 


11. Hearing. 


13. —Concurrent Finding of Master and 
Chancellor as to Facts — Weight. 

Because the resolution of whether an aunt 
owned an undivided one-half interest in the 
property issue hinged on the interpretation of a 
trust document, it was a question of law; con- 
sequently, the concurrent finding by the special 
master and the chancery court was not conclu- 
sive, and the court of appeals reviewed it de 
novo with no presumption of correctness ac- 
corded to the trial court. Breen v. Sharp, — 
S.W.3d —, 2017 Tenn. App. LEXIS 742 (Tenn. 
Ct. App. Nov. 14, 2017), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 182 (Tenn. Mar. 
15, 2018). 


16. Review of Order for Sale. 

Trial court improperly ordered the interest of 
the estate to be divested and vested in another 
cotenant for a court-ordered price given case 
law clearly holding that a court had no power to 
do so, and a court-ordered divestiture of prop- 
erty interests at a court-determined price was 
not a sale as contemplated by T.C.A. § 29-27- 
201. In re Estate of Battle, — S.W.3d —, 2017 
Tenn. App. LEXIS 689 (Tenn. Ct. App. Oct. 12, 
2017). 
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NOTES TO DECISIONS 


ANALYSIS 


2. Contribution. 
4, Sufficiency of Renouncement Agreement. 


2. Contribution. 

Trial court’s award of compensation for im- 
provements was consistent with the trial 
court’s equitable and discretionary powers; con- 
siderable evidence was introduced about the 
expenses incurred by appellant for items such 
as taxes, repairs, and improvements, appellees 
did not object to contributing, and although the 
order did not specifically note whether the 
repairs were necessary, the award fell within 
the discretion of the trial court. McCants v. 
McGavock, — S.W.3d —, 2019 Tenn. App. 
LEXIS 210 (Tenn. Ct. App. May 1, 2019), appeal 
denied, McCants v. McGavock, — S.W.3d —, 
2019 Tenn. LEXIS 391 (Tenn. Aug. 14, 2019). 

Ouster was established as appellant, as cote- 
nant with sole possession, excluded her other 
cotenants from the property; as appellant’s acts 
were contrary to the equal right of possession in 
any co-tenancy, the award to appellees for com- 
pensation in the form of rent was proper. Mc- 
Cants v. McGavock, — S.W.3d —, 2019 Tenn. 
App. LEXIS 210 (Tenn. Ct. App. May 1, 2019), 


appeal denied, McCants v. McGavock, — 
S.W.3d —, 2019 Tenn. LEXIS 391 (Tenn. Aug. 
14, 2019). 


4. Sufficiency of Renouncement Agree- 
ment. 

Motions to dismiss the United States’ civil 
action seeking foreclosure upon real property 
owned by the delinquent taxpayer were denied 
because: (1) there was no evidence that the 
children of the delinquent taxpayer’s deceased 
wife properly disclaimed their interests in the 
real property, as required by T.C.A. § 31-1-103; 
and (2) having applied the Rodgers factors, and 
finding that the United States would be preju- 
diced if it could not foreclose upon the property, 
that the innocent third parties did not have a 
legally recognized expectation pursuant to 
T.C.A. § 29-27-101 and T.C.A. § 29-27-217, 
that the property would not be subject to a 
forced sale, and would not be prejudiced by a 
foreclosure sale, and that the character and 
value of the property supported a foreclosure 
sale, the United States was authorized to sell 
the real property in a foreclosure sale pursuant 
to 26 U.S.C. § 7403(c). Therefore, the United 
States was instructed to file a proposed foreclo- 
sure order. United States v. Buaiz, — F. Supp. 
2d —, 2011 U.S. Dist. LEXIS 91241 (E.D. Tenn. 
Aug. 16, 2011). 


CHAPTER 28 
PRODUCTS LIABILITY ACTIONS 


29-28-101. Short title. 


Law Reviews. 
Pricing Lives for Corporate Risk Decisions, 
68 Vand. L. Rev. 1117 (2015). 


Transvaginal Mesh Litigation: A New Oppor- 
tunity to Resolve Mass Medical Device Failure 
Claims, 80 Tenn. L. Rev. 477 (2013). 


NOTES TO DECISIONS 


ANALYSIS 


1. In General. 
6. Jury Instructions. 


1. In General. 

Where a consumer filed a products lability 
lawsuit under the Tennessee Products Liability 
Act, alleging injuries resulting from a trans- 
vaginal mesh device, the consumer’s claims 
were time-barred since the consumer’s injuries 
occurred outside the applicable statute of re- 
pose since she was first injured by the product 
when she had her first surgery to remove the 


eroded mesh, and not when she later discovered 
that the product caused the injuries. Clabo v. 
Johnson & Johnson Health Care Sys., Inc., 982 
F.3d 989, 2020 FED App. 379P, 2020 U.S. App. 
LEXIS 39041 (6th Cir. Dec. 14, 2020). 


6. Jury instructions. 

In a products liability action filed by an 
automobile mechanic and his wife against a car 
manufacturing company, the court held that 
the jury verdict form was defective because it 
omitted two necessary questions in products 
liability case, namely that the product at issue 
was unreasonably dangerous or defective and 
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that the wife’s injuries were reasonably foresee- 
able. Stockton v. Ford Motor Co., — S.W.3d —, 


29-28-102. Chapter definitions. 
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2017 Tenn. App. LEXIS 308 (Tenn. Ct. App. 
May 12, 2017). 


NOTES TO DECISIONS 


ANALYSIS 


5. Unreasonably Dangerous. 
10. Manufacturer Liability. 
11. Product Liability Action. 
12. Strict Liability. 


15. Seller. 
16. Construction with Health Care Liability 
Act. 


5. Unreasonably Dangerous. 

Directed verdict in a products liability case 
was reversed because admissible expert testi- 
mony was presented regarding the likelihood 
and seriousness of injury to an operator of a 
forklift without a door, and such would have 
prevented an injury without hindering the use- 
fulness of the product. The trial court erred in 
excluding expert testimony under Tenn. R. 
Evid. 702 and Tenn. R. Evid. 7038 since a con- 
sideration of all five factors for the admissibil- 
ity of expert testimony was not mandated; only 
the factors necessary to reasonably measure 
reliability of the methodology were required. 
Brown v. Crown Equip. Corp., 181 S.W.3d 268, 
2005 Tenn. LEXIS 868 (Tenn. 2005). 

Tire, though vastly different in function, is 
comparable in its analysis to that of a seat belt, 
and although the manufacturing process may 
be complex, the general driving populace un- 
derstands the basic function and purpose of a 
tire; therefore, a tire is not considered “com- 
plex” for the purposes of considering the utility 
of the consumer expectations test. Tatham v. 
Bridgestone Ams. Holding, Inc., 473 S.W.3d 
734, 2015 Tenn. LEXIS 911 (Tenn. Oct. 30, 
2015). 


10. Manufacturer Liability. 

A component seller who simply designs a 
component to its buyer’s specifications and does 
not substantially participate in the integration 
of component into the design of the product is 
not liable. Davis v. Komatsu Am. Indus. Corp., 
42 S.W.3d 34, 2001 Tenn. LEXIS 356 (Tenn. 
2001). 

Although T.C.A. § 29-28-102 did not prohibit 
a chemical company from simply selling its 
feedgas to an entity who claimed the ability to 
purify the feedgas and then resell it, the chemi- 
cal company could, however, be liable if it knew 
the feedgas contained cyanide, if it substan- 
tially participated in the integration of its feed- 
gas into the design of the food grade carbon 
dioxide, if the integration of the feedgas caused 
the carbon dioxide to be defective, and if the 


defect the carbon dioxide caused property dam- 
age. Messer Griesheim Indus. v. Eastman 
Chem. Co., 194 S.W.3d 466, 2005 Tenn. App. 
LEXIS 711 (Tenn. Ct. App. 2005), appeal de- 
nied, — S.W.3d —, 2006 Tenn. LEXIS 330 
(Tenn. Apr. 24, 2006). 

Where relatives alleged that a decedent con- 
tracted a bacterial infection due to a defect in a 
manufacturer’s bronchoscope, their breach of 
implied warranty claim under the Tennessee 
Products Liability Act, T.C.A. § 29-28-101 et 
seq., failed because the relatives did not pres- 
ent evidence that the bronchoscope used in the 
decedent’s case manifested the alleged loose- 
port defect or that it was in an unreasonably 
dangerous condition when it left the manufac- 
turer’s control. Young v. Olympus Am., Inc., — 
F. Supp. 2d —, 2012 U.S. Dist. LEXIS 9096 
(W.D. Tenn. Jan. 26, 2012). 

Where prescription drug users’ claims that 
they sustained injuries were based on their 
ingestion of the generic version of the drugs, 
their product liability claims against the phar- 
maceutical companies that manufactured the 
brand name drug lacked merit under T.C.A. 
§ 29-28-102(6) of the Tennessee Products Li- 
ability Act; the brand name manufacturers 
could not be liable for a product that they did 
not manufacture or sell. Strayhorn v. Wyeth 
Pharms., Inc., 882 F. Supp. 2d 1020, 2012 U.S. 
Dist. LEXIS 110804 (W.D. Tenn. Aug. 8, 2012). 

Material evidence supported the jury’s ver- 
dict in a products liability case against a car 
manufacturer because a five-point seat belt 
system was superior to the adult, three-point 
seat belt to protect children from injury in 
automobile collisions. There was no dispute 
that such a system was available when the car 
was manufactured, and in its 1995 vehicles the 
manufacturer failed to warn of the “hidden 
hazard” of the foreseeable misuse of placing the 
shoulder strap behind children because it sim- 
ply did not fit them. Meals v. Ford Motor Co., — 
S.W.3d —, 2012 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. Apr. 138, 2012), rev'd, Meals ex rel. 
Meals v. Ford Motor Co., 417 S.W.3d 414, 2013 
Tenn. LEXIS 702 (Tenn. Aug. 30, 2018). 

Plaintiffs products liability claim against de- 
fendant pharmaceutical company did not sur- 
vive Summary judgment; as the evidence estab- 
lished that plaintiffs physician independently 
learned that defendant’s medications posed a 
risk of bone death but prescribed them anyway, 
plaintiff could not establish that defendant’s 
failure to warn proximately caused her injury. 
Payne v. Novartis Pharms. Corp., 967 F. Supp. 
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2d 1223, 2013 U.S. Dist. LEXIS 127162 (E.D. 
Tenn. Sept. 6, 2013). 

Oyster suppliers were not entitled to immu- 
nity under the sealed container doctrine of 
T.C.A. § 29-28-106, even though the suppliers 
were “manufacturers” under this section, be- 
cause the court held that a living oyster’s shell 
was not a “sealed container.” Bissinger v. New 
Country Buffet, — S.W.3d —, 2014 Tenn. App. 
LEXIS 331 (Tenn. Ct. App. June 6, 2014), 
appeal denied, In re Estate of Bissinger, — 
S.W.3d —, 2014 Tenn. LEXIS 905 (Tenn. Oct. 
20, 2014). 


11. Product Liability Action. 

On their failure to warn claim, plaintiffs, 
parents of a decedent who died of excited de- 
lirium after being tased nine times by police 
officers, focused on whether the manufacturer’s 
warning was adequate and ignored the “unrea- 
sonably dangerous” and “proximate cause” ele- 
ments of the claim, so summary judgment was 
proper. Lee v. Metro. Gov't of Nashville & 
Davidson County, 2011 FED App. 04938N, 432 
Fed. Appx. 435, 2011 U.S. App. LEXIS 14872, 
2011 FED App. 493N (6th Cir. Tenn. 2011), cert. 
denied, Lee v. Metro. Gov’t, 181 L. Ed. 2d 978, 
132 S. Ct. 1135,, 565° U.S.21157, 2012 U.S. 
LEXIS 816 (Jan. 17, 2012). 

Prescription drug users’ claims against the 
pharmaceutical companies that manufactured 
the brand name drug, arising from injuries that 
they allegedly sustained upon ingesting the 
generic version of the drugs, were all consid- 
ered a “products liability action” under T.C.A. 
§ 29-28-102(6) of the Tennessee Products Li- 
ability Act, despite what the claims were la- 
beled, as the Act included multiple theories 
involving product liability. Strayhorn v. Wyeth 
Pharms., Inc., 882 F. Supp. 2d 1020, 2012 U.S. 
Dist. LEXIS 110804 (W.D. Tenn. Aug. 8, 2012). 

In a failure to warn case involving a prescrip- 
tion drug for heartburn, the generic defendants’ 
motion to dismiss for failure to state a claim 
was granted because federal case law estab- 
lished that any claims to enforce Federal Drug 
Administration regulations were preempted as 
were the claims under the Tennessee Products 
Liability Act, T.C.A. § 29-28-102. Strayhorn v. 
Wyeth Pharms., Inc., 887 F. Supp. 2d 799, 2012 
U.S. Dist. LEXIS 110806 (W.D. Tenn. Aug. 8, 
2012). 

Expectant mother’s allegations of pharma- 
cists’ failure to warn about mislabeling on oral 
contraceptives was product liability claim. 
Graves v. Qualitest Pharms., — F. Supp. 2d —, 
2013 U.S. Dist. LEXIS 87292 (W.D. Tenn. June 
21, 2013). 

Manufacturer lacked objectively reasonable 
basis for seeking removal of product liability 
action based on Labor Management Relations 
Act preemption because determining whether 
product was unreasonably dangerous under 
state law and considering designs of other simi- 
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lar manufacturers as required by state law did 


~ not necessitate interpretation of collective bar- 


gaining agreement. Powers v. Cottrell, Inc., 728 
F.3d 509, 2013 FED App. 237P, 2013 U.S. App. 
LEXIS 17158 (6th Cir. May 6, 2013). 

Trial court properly denied sellers’ motion for 
summary judgment in a purchaser’s products 
liability action because based on the deposition 
testimony of a purchaser’s expert, along with 
that of the purchaser and a witness, the proof 
established a genuine issue of material fact as 
to whether a defect existed in a tire or that the 
tire posed a danger beyond that expected by an 
ordinary consumer with reasonable knowledge. 
Tatham v. Bridgestone Ams. Holding, Inc., 473 
S.W.3d 734, 2015 Tenn. LEXIS 911 (Tenn. Oct. 
30, 2015). 

Trial court properly denied a seller’s motion 
for summary judgment in a purchaser’s prod- 
ucts liability action because the proof estab- 
lished a genuine issue of material fact as to 
whether the seller had an opportunity to in- 
spect a tire and discover the defect alleged to 
have caused the accident. Tatham v. Bridges- 
tone Ams. Holding, Inc., 473 S.W.3d 734, 2015 
Tenn. LEXIS 911 (Tenn. Oct. 30, 2015). 

Trial court granted summary judgment in 
favor of a distributor in an action filed by a 
widow and the deceased worker’s employer for 
failure to warn of potential danger to users of 
the ball valve because it was undisputed that 
the coupling attached by an employee to the 
ball valve, not the ball valve itself, broke when 
the worker attempted to release pressure, caus- 
ing his injury, the ball valve, which had been 
removed from a forklift due to its difficultly in 
opening and closing, should have been dis- 
carded. Long v. Quad Power Prods., LLC, — 
S.W.3d —, 2015 Tenn. App. LEXIS 131 (Tenn. 
Ct. App. Mar. 20, 2015). 

Debtor’s products liability claim was not 
property of a bankruptcy estate since: (!) while 
the manufacturer’s act or omission giving rise 
to the claim occurred pre-petition, the debtor 
did not suffer a personal injury from the defec- 
tive or unreasonably dangerous product until 4 
years after she filed her petition; (2) the stipu- 
lations regarding an FDA notification and its 
update did not prove the likelihood that any 
particular mesh implant patient would suffer 
an injury or when such injury would occur; and 
(3) assuming a settlement agreement afforded 
the debtor the right to share in the settlement 
without proof of injury simply because she was 
implanted with the mesh device, the settlement 
agreement was made post-petition. In re Davis, 
589 B.R. 146, 2018 Bankr. LEXIS 2219 (Bankr. 
E.D. Tenn. July 27, 2018). 


12. Strict Liability. 

Statute of limitations, T.C.A. § 28-3-104, had 
expired as to a truck buyer’s products liability 
negligence claim against the seller, because it 
was filed more than one year after a nonsuit, 
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T.C.A. § 28-1-105. The buyer’s strict liability 
claim under T.C.A. § 29-28-106(b) was timely, 
however, because this claim did not accrue until 
the manufacturer was insolvent. Lind v. Bea- 
man Dodge, Inc., 356 S.W.3d 889, 2011 Tenn. 
LEXIS 1151 (Tenn. Dec. 15, 2011). 

Bus owner and lessor were properly granted 
summary judgment dismissing the strict liabil- 
ity claim of alleged injured parties because the 
owner and lessor were not the bus’s manufac- 
turer or designer, as the owner ordering the 
bus, pursuant to the lessor’s specifications, 
without passenger seat belts or front-facing 
seating did not make either a manufacturer or 
designer. Lake v. Memphis Landsmen, LLC, — 
S.W.3d —, 2014 Tenn. App. LEXIS 128 (Tenn. 
Ct. App. Mar. 7, 2014), appeal denied, Lake v. 
Memphis Landsmen, LLC, — S.W.3d —, 2014 
Tenn. LEXIS 728 (Tenn. Sept. 18, 2014). 

State law strict liability theory could not save 
a wife’s individual claim or her claim as per- 
sonal representative of her husband’s estate 
because her complaint relied strictly upon a 
manufacturer’s alleged failure to ensure avail- 
ability of the required Federal Food, Drug, and 
Cosmetic Act medical guide for distribution, not 
on the adequacy of the warnings, and the 
statute did not create a parallel duty to provide 
a medication guide. McDaniel v. Upsher-Smith 
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Labs., 893 F.3d 941, 2018 FED App. 0128P, 
2018 FED App. 128P, 2018 U.S. App. LEXIS 
17884 (6th Cir. June 29, 2018). 


15. Selier. 

Where a consumer appealed district court’s 
entry of summary judgment in favor of online 
marketplace, it did not exercise sufficient con-* 
trol over the hoverboard to be deemed a seller of 
the hoverboard under the Tennessee Products 
Liability Act of 1978. Fox v. Amazon.com, Inc., 
930 F.3d 415, 2019 U.S. App. LEXIS 20043, 
2019 FED App. 143P (6th Cir. 2019). 


16. Construction with Health Care Li- 
ability Act. 

Provisions of the Tennessee Products Liabil- 
ity Act (TPLA) and Tennessee Health Care 
Liability Act (THCLA) maintain some overlap 
in coverage when the product involved has a 
medical use or application; the terms “any” and 
“related” emphasize the expansive nature of 
the THCLA, and the TPLA provides expansive 
coverage governing all actions brought for or on 
account of personal injury, death, or property 
damage caused by or resulting from any prod- 
uct under any theory in tort or contract what- 
soever. Heaton v. Mathes, — S.W.3d —, 2020 
Tenn. App. LEXIS 141 (Tenn. Ct. App. Apr. 3, 
2020). 


29-28-103. Limitation of actions — Exception. 


NOTES TO DECISIONS 


ANALYSIS 


2! Constitutionality. 

4, —Equal Protection. 

11.5. Construction With Other Statutes. 
24. Statute of Repose. 


2. Constitutionality. 


4, —Equal Protection. 

Tennessee General Assembly had a reason- 
able basis upon which it distinguished claims 
related to asbestos and silicone gel breast im- 
plants from silica-related and other injuries 
that also have long latency periods, and the 
statute of repose and its exceptions do not 
violate the Equal Protection Clause or the Ten- 
nessee Class Legislation Clause, and the dis- 
missal of this action was affirmed; silica and 
asbestos claims are not similarly situated, 
silica has no similarity to silicone gel breast 
implants, and if silica-related claims and asbes- 
tos-related claims were similarly situated, the 
Tennessee General Assembly had a rational 
basis to distinguish between the two. Adams v. 
Air Liquide Am., L.P., — S.W.3d —, 2014 Tenn. 
App. LEXIS 767 (Tenn. Ct. App. Nov. 26, 2014). 


11.5. Construction With Other Statutes. 
Contention that the statute, along with the 
current statute of repose which bars silica 
claims after 10 years, would effectively abolish 
all silica claims in Tennessee is erroneous; 
because the latest plaintiff first used or con- 
sumed the products at issue was in 1991, the 
Silica Claims Priority Act (SCPA) had no appli- 
cation to the issue presented in this appeal, and 
when the SCPA is considered in conjunction 
with the 10-year statute of repose in the Ten- 
nessee Products Liability Act, the plain lan- 
guage of the SCPA extends the discovery rule 
only to products first purchased for use or 
consumption after July 1, 1996. Adams v. Air 
Liquide Am., L.P., — S.W.3d —, 2014 Tenn. 
App. LEXIS 767 (Tenn. Ct. App. Nov. 26, 2014). 


24. Statute of Repose. 

Because district court did not err in deter- 
mining, under Michigan’s choice of law rules, 
that plaintiffs insurers’ products liability action 
against defendant auto manufacturer was gov- 
erned by Tennessee law, Tennessee’s statute of 
repose barred the action. Std. Fire Ins. Co. v. 
Ford Motor Co., 2013 FED App. 191P (6th 
Cir.),— F.3d —, 2013 U.S. App. LEXIS 14978 
(6th Cir. July 24, 2013). 
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Seller was entitled to judgment on the plead- 
ings on breach of implied warranty, strict liabil- 
ity, and negligence claims related to an alleg- 
edly defective product because the statute of 
repose barred them and had no equitable estop- 
pel exception. Ismoilov v. Sears Holdings Corp., 
— S.W.3d —, 2018 Tenn. App. LEXIS 218 
(Tenn. Ct. App. Apr. 25, 2018), appeal denied, — 
S.W.3d —, 2018 Tenn. LEXIS 549 (Tenn. Sept. 
13, 2018). 

The trial court erred by granting the valve 
manufacturer summary judgment based on the 
statute of repose in the worker’s product liabil- 
ity action filed after he was diagnosed with 
mesothelioma because the manufacturer failed 
to submit any evidence that it ceased selling 
products to the employer in 1966 and the 
worker stated that he personally installed one 
new pump from the manufacturer in the early 
1970s. Coffman v. Armstrong Int'l, — S.W.3d —, 
2019 Tenn. App. LEXIS 357 (Tenn. Ct. App. 
July 22, 2019), rev'd, Coffman v. Armstrong 
Int'l, Inc., — S.W.38d —, 2021 Tenn. LEXIS 1 
(Tenn. Jan. 4, 2021). 

The trial court erred by granting the pump 
manufacturer summary judgment based on the 
statute of repose in the worker’s product liabil- 
ity action filed after he was diagnosed with 
mesothelioma because the manufacturer failed 
to carry its burden of showing that it did not 
sell asbestos-containing valves and internal re- 
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placement gaskets to the worker’s employer on 
or after July 1, 1969, as the worker’s testimony 
that he remembered seeing others install new 
valves of the manufacturer, in combination 
with a co-worker’s affidavit, raised an issue of 
fact as to whether the employer purchased new 
valves from the manufacturer on or after July 
1, 1960. Coffman v. Armstrong Int'l, — S.W.3d 
—, 2019 Tenn. App. LEXIS 357 (Tenn. Ct. App. 
July 22, 2019), rev’d, Coffman v. Armstrong 
Intl, Inc., — S.W.3d —, 2021 Tenn. LEXIS 1 
(Tenn. Jan. 4, 2021). 

The trial court erred by granting the packag- 
ing manufacturer summary judgment in the 
worker’s product liability action filed after he 
was diagnosed with mesothelioma because 
there were questions of fact as to whether the 
manufacturer sold asbestos-containing valves 
and replacement parts to the worker’s em- 
ployer on or after July 1, 1969, and therefore 
the manufacturer failed to carry its burden of 
identifying undisputed facts that established 
the statute of repose defense. When asked 
whether the valves were pre-1968 valves, it 
was unclear whether the manufacturer’s re- 
sponse of “these valves” referred to gate valves 
and not all valves. Coffman v. Armstrong Int'l, 
— §$.W3d —, 2019 Tenn. App. LEXIS 357 
(Tenn. Ct. App. July 22, 2019), rev'd, Coffman v. 
Armstrong Int'l, Inc., — S.W.3d —, 2021 Tenn. 
LEXIS 1 (Tenn. Jan. 4, 2021). 


29-28-104. Compliance with government standards — Rebuttable pre- 


sumption. 


NOTES TO DECISIONS 


ANALYSIS 


ys Evidence. 
5. Applicability of Standards. 


2. Evidence. 

Court erred in denying a car manufacturer’s 
motion for directed verdict on the issue of 
punitive damages because as early as 1993 the 
manufacturer began to develop materials de- 
signed to warn consumers of the dangers of 
improper seat belt use. Unfortunately, it did not 
begin to include the material in its vehicles 
until 1996 or 1997; the record demonstrated 
that the manufacturer complied with industry 
standards and governmental regulations, and 
did not act recklessly, intentionally, maliciously, 
or fraudulently. Meals v. Ford Motor Co., — 
S.W.3d —, 2012 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. Apr. 13, 2012), rev’d, Meals ex rel. 
Meals v. Ford Motor Co., 417 S.W.3d 414, 2013 
Tenn. LEXIS 702 (Tenn. Aug. 30, 2013). 

Oyster suppliers were entitled the presump- 
tion of this section because the record contained 
ample proof of compliance with statutes and 
regulations governing the commercial handling 


of fresh seafood and regulations regarding no- 
tice or warning of potential dangers with the 
oysters, and the customer did not dispute their 
compliance. Bissinger v. New Country Buffet, 
— §.W.3d —, 2014 Tenn. App. LEXIS 331 
(Tenn. Ct. App. June 6, 2014), appeal denied, In 
re Estate of Bissinger, — S.W.3d —, 2014 Tenn. 
LEXIS 905 (Tenn. Oct. 20, 2014). 

Because the restaurant did not provide evi- 
dence that demonstrated compliance with any 
applicable regulations, it was not entitled to the 
presumption that the oysters it served were not 
unreasonably dangerous. Bissinger v. New 
Country Buffet, — S.W.3d —, 2014 Tenn. App. 
LEXIS 331 (Tenn. Ct. App. June 6, 2014), 
appeal denied, In re Estate of Bissinger, — 
S.W.3d —, 2014 Tenn. LEXIS 905 (Tenn. Oct. 
20, 2014). 


5. Applicability of Standards. 

In a negligence and products liability suit 
against the manufacturer, owner, and lessor of 
an allegedly defective bus, it was not error to 
admit evidence that the bus complied with 
federal safety standards because such evidence 
was explicitly made relevant by T.C.A. § 29-28- 
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104. Lake v. Memphis Landsmen, LLC, — 
S.W.3d —, 2014 Tenn. App. LEXIS 128 (Tenn. 
Ct. App. Mar. 7, 2014), appeal denied, Lake v. 
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Memphis Landsmen, LLC, — S.W.3d —, 2014 
Tenn. LEXIS 728 (Tenn. Sept. 18, 2014). 


29-28-105. Determination of defective or dangerous condition. 


NOTES TO DECISIONS 


ANALYSIS 
1 Generally. 
oF Evidence. 
4. —TInsufficient. 
6. Manufacturer Liability. 
9, Causation. 
10.5. Warning. 


11. Summary Judgment. 


1. Generally. 

In a products liability case in which plain- 
tiffs theory was that the roof structure and 
seatbelt restraint system in a vehicle were 
defective and caused her injuries during a roll- 
over, a magistrate judge properly denied her 
discovery request for information about alter- 
native designs, as she failed to make a thresh- 
old showing of relevance where she did not 
establish that her vehicle was itself defective in 
any way or that a defect in the vehicle caused 
her injuries. Without at least some plausible 
causal connection between the design and 
harm, it was neither necessary nor tenable to 
surmise that an alternative design would have 
reduced or prevented plaintiffs harm. Steede v. 
GM, LLC, — F. Supp. 2d —, 2013 U.S. Dist. 
LEXIS 5557 (W.D. Tenn. Jan. 11, 2013). 


3. Evidence. 


4, —Insufficient. 

Where relatives alleged that a decedent con- 
tracted a bacterial infection due to a defect in a 
manufacturer’s bronchoscope, their breach of 
implied warranty claim under the Tennessee 
Products Liability Act, T.C.A. § 29-28-101 et 
seq., failed because the relatives did not pres- 
ent evidence that the bronchoscope used in the 
decedent’s case manifested the alleged loose- 
port defect or that it was in an unreasonably 
dangerous condition when it left the manufac- 
turer’s control. Young v. Olympus Am., Inc., — 
F. Supp. 2d —, 2012 U.S. Dist. LEXIS 9096 
(W.D. Tenn. Jan. 26, 2012). 

Bus owner and lessor were properly granted 
summary judgment dismissing the strict liabil- 
ity claim of alleged injured parties because the 
bus never left the control of the owner and 
lessor. Lake v. Memphis Landsmen, LLC, — 
S.W.3d —, 2014 Tenn. App. LEXIS 128 (Tenn. 
Ct. App. Mar. 7, 2014), appeal denied, Lake v. 
Memphis Landsmen, LLC, — S.W.3d —, 2014 
Tenn. LEXIS 728 (Tenn. Sept. 18, 2014). 


Trial court granted summary judgment in 
favor of a distributor in an action filed by a 
widow and the deceased worker’s employer for 
failure to warn of potential danger to users of 
the ball valve because it was undisputed that 
the coupling attached by an employee to the 
ball valve, not the ball valve itself, broke when 
the worker attempted to release pressure, caus- 
ing his injury, the ball valve, which had been 
removed from a forklift due to its difficultly in 
opening and closing, should have been dis- 
carded. Long v. Quad Power Prods., LLC, — 
S.W.3d —, 2015 Tenn. App. LEXIS 131 (Tenn. 
Ct. App. Mar. 20, 2015). 


6. Manufacturer Liability. 

Even though doctors, including the patient’s 
doctors, had used pain pumps to provide anes- 
thetics to post-operative joints for years, no 
reported case of chondrolysis linked to anes- 
thetics appeared until 2005, after the patient’s 
surgery; the patient claimed the companies 
should have known about the risk. But the 
state of scientific and technological knowledge 
available to the companies at the time the 
product was placed on the market, defeated 
this claim as a matter of law. Rodriguez v. 
Stryker Corp., 2012 FED App. 145P, 680 F.3d 
568, 2012 U.S. App. LEXIS 10148 (6th Cir. May 
21, 2012). 

Material evidence supported the jury’s ver- 
dict in a products liability case against a car 
manufacturer because a five-point seat belt 
system was superior to the adult, three-point 
seat belt to protect children from injury in 
automobile collisions. There was no dispute 
that such a system was available when the car 
was manufactured, and in its 1995 vehicles the 
manufacturer failed to warn of the “hidden 
hazard” of the foreseeable misuse of placing the 
shoulder strap behind children because it sim- 
ply did not fit them. Meals v. Ford Motor Co., — 
S.W.3d —, 2012 Tenn. App. LEXIS 234 (Tenn. 
Ct. App. Apr. 18, 2012), rev'd, Meals ex rel. 
Meals v. Ford Motor Co., 417 S.W.3d 414, 2013 
Tenn. LEXIS 702 (Tenn. Aug. 30, 2013). 

Manufacturer lacked objectively reasonable 
basis for seeking removal of product liability 
action based on Labor Management Relations 
Act preemption because determining whether 
product was unreasonably dangerous under 
state law and considering designs of other simi- 
lar manufacturers as required by state law did 
not necessitate interpretation of collective bar- 
gaining agreement. Powers v. Cottrell, Inc., 728 
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F.3d 509, 2013 FED App. 237P, 2013 U.S. App. 
LEXIS 17158 (6th Cir. May 6, 2013). 

Brand-name drug manufacturers were prop- 
erly granted summary judgment as to product 
liability claims by consumers because the Ten- 
nessee Products Liability Act applied to all of 
the consumers’ claims against them, and the 
brand-name manufacturers were not liable un- 
der the Act since they were not the manufac- 
turers or sellers of the generic drugs that in- 
jured the consumers. Strayhorn v. Wyeth 
Pharms., Inc., 737 F.3d 378, 2013 FED App. 
335P, 2013 U.S. App. LEXIS 23933 (6th Cir. 
Dec. 2, 2013). 


9. Causation. 

Plaintiffs products liability claim against de- 
fendant pharmaceutical company did not sur- 
vive summary judgment; as the evidence estab- 
lished that plaintiffs physician independently 
learned that defendant’s medications posed a 
risk of bone death but prescribed them anyway, 
plaintiff could not establish that defendant’s 
failure to warn proximately caused her injury. 
Payne v. Novartis Pharms. Corp., 967 F. Supp. 
2d 1223, 2013 U.S. Dist. LEXIS 127162 (E.D. 
Tenn. Sept. 6, 2013). 


Collateral References. 
Products Liability: Cardiac Pacemakers. 23 
A.L.R.6th 223. 
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10.5. Warning. 

Given the current state of knowledge about 
the dangers of vibrio vulnificus in oysters, the 
restaurant had a duty to warn its customers 
about those dangers, and therefore the trial 
court did not err by determining that the res- 
taurant was not entitled to dismissal on sum- 
mary judgment of the customer’s claims based 
on failure to warn. Bissinger v. New Country 
Buffet, — S.W.3d —, 2014 Tenn. App. LEXIS 
331 (Tenn. Ct. App. June 6, 2014), appeal de- 
nied, In re Estate of Bissinger, — S.W.3d —, 
2014 Tenn. LEXIS 905 (Tenn. Oct. 20, 2014). 


11. Summary Judgment. 

Trial court properly denied sellers’ motion for 
summary judgment in a purchaser’s products 
liability action because based on the deposition 
testimony of a purchaser’s expert, along with 
that of the purchaser and a witness, the proof 
established a genuine issue of material fact as 
to whether a defect existed in a tire or that the 
tire posed a danger beyond that expected by an 
ordinary consumer with reasonable knowledge. 
Tatham v. Bridgestone Ams. Holding, Inc., 473 
S.W.3d 734, 2015 Tenn. LEXIS 911 (Tenn. Oct. 
30, 2015). 


NOTES TO DECISIONS 


ANALYSIS 


Applicability. 

Warranty Claims. 
Insolvent Manufacturers. 
1. Summary Judgment. 


mt 1 


1. Applicability. 

Oyster suppliers were not entitled to immu- 
nity under the sealed container doctrine of this 
section, even though the suppliers were “manu- 
facturers” under T.C.A. § 29-28-102(4), be- 
cause the court held that a living oyster’s shell 
was not a “sealed container.” Bissinger v. New 
Country Buffet, — S.W.3d —, 2014 Tenn. App. 
LEXIS 331 (Tenn. Ct. App. June 6, 2014), 
appeal denied, In re Estate of Bissinger, — 
S.W.3d —, 2014 Tenn. LEXIS 905 (Tenn. Oct. 
20, 2014). 

Because patients’ complaint against pharma- 
cies stated a cause of action pursuant to the 
Tennessee Health Care Liability Act (THCLA), 
the provisions of that statute prevailed as to all 
matters and questions growing out of the sub- 


ject matter of that title or chapter; as such, the 
seller shield defense contained within the Ten- 
nessee Products Liability Act was applicable 
only to product liability actions and could not 
be used as a defense to the patients’ THCLA 
claims. Heaton v. Mathes, — S.W.3d —, 2020 
Tenn. App. LEXIS 141 (Tenn. Ct. App. Apr. 3, 
2020). 

Seller shield defense found in the Tennessee 
Products Liability Act is inapplicable to claims 
made under the Tennessee Health Care Liabil- 
ity Act (THCLA); a natural and reasonable 
reading of the language of the statute demon- 
strates that it only applies to product liability 
actions, and the THCLA applies to all health 
care providers, including pharmacies and phar- 
macists, without limitation based on any type 
of product seller immunity. Heaton v. Mathes, 
— §.W.3d —, 2020 Tenn. App. LEXIS 141 
(Tenn. Ct. App. Apr. 3, 2020). 

Trial court properly determined that the com- 
plaint filed by the patients was a health care 
liability action because pharmacies conceded 
the applicability of the Tennessee Health Care 
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Liability Act (THLCA) to the cause of action 
when they identified the issue as whether Ten- 
nessee law allowed the seller shield defense to 
be asserted as a defense to claims asserted 
against a pharmacist under the THCLA; thus, 
the the seller shield defense contained within 
the Tennessee Products Liability Act could not 
apply. Heaton v. Mathes, — S.W.3d —, 2020 
Tenn. App. LEXIS 141 (Tenn. Ct. App. Apr. 3, 
2020). 


3. Warranty Claims. 

In expectant mother’s wrongful conception 
case alleging non-diverse pharmacists failed to 
advise of contraceptives’ recall, with date of 
conception not provided, it was possible older 
version of this section applied, which would not 
shield pharmacists; diversity was lacking. 
Graves v. Qualitest Pharms., — F. Supp. 2d —, 
2013 U.S. Dist. LEXIS 87292 (W.D. Tenn. June 
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7. Insolvent Manufacturers. 

Statute of limitations, T.C.A. § 28-3-104, had 
expired as to a truck buyer’s products liability 
negligence claim against the seller, because it 
was filed more than one year after a nonsuit, 
T.C.A. § 28-1-105. The buyer’s strict liability 
claim under former T.C.A. § 29-28-106(b) was 
timely, however, because this claim did not 
accrue until the manufacturer was insolvent. 
Lind v. Beaman Dodge, Inc., 356 S.W.3d 889, 
2011 Tenn. LEXIS 1151 (Tenn. Dec. 15, 2011). 


11. Summary Judgment. 

Trial court properly denied a seller’s motion 
for summary judgment in a purchaser’s prod- 
ucts liability action because the proof estab- 
lished a genuine issue of material fact as to 
whether the seller had an opportunity to in- 
spect a tire and discover the defect alleged to 
have caused the accident. Tatham v. Bridges- 
tone Ams. Holding, Inc., 473 S.W.3d 734, 2015 


21, 2013). 


Section 


29-34-103. 


29-34-106. 


29-34-209. 
29-34-210. 
29-34-211. 


29-34-212. 


29-34-501. 
29-34-502. 
29-34-503. 
29-34-504. 
29-34-505. 
29-34-506. 
29-34-507. 


29-34-601. 
29-34-602. 
29-34-603. 
29-34-604. 
29-34-605. 
29-34-606. 
29-34-607. 
29-34-608. 
29-34-609. 


Tenn. LEXIS 911 (Tenn. Oct. 30, 2015). 


CHAPTER 34 
TORTS 


Part 1. Generally — Privity 


Provision of settlement agreement concealing details relating to claim of child sexual 
abuse void and unenforceable. 

Provision of settlement agreement prohibiting disclosure of identities of persons 
relating to claim void and unenforceable. 


Part 2. Tort Liability 


Immunity for forcible entry of a motor vehicle to remove minor or animal. 

Protection of Volunteer-Insured Drivers of the Elderly (PROVIDE) Act. 

Liability for unlicensed psychotherapy treatment of mental health disorder — Exemp- 
tions. 

No cause of action for wrongful birth or wrongful life. 


Part 5. Successor Corporation Asbestos-Related Liability Fairness Act 


Short title. 

Part definitions. 

Application of limitations. 

Limitations on cumulative successor asbestos-related liabilities. 
Establishment of fair market value. 

Rate of annual increase of fair market value. 

Liberal construction of part — Application of part. 


Part 6. Asbestos Bankruptcy Trust Claims Transparency Act 


Short title. 

Part definitions. 

Required disclosures by plaintiff. 

Discovery. 

Stay of action. 

Identification of additional or alternative asbestos trusts by defendant. 
Admissible evidence. 

Failure to provide information — Sanctions. 

Applicability of part. 
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Part 7. Asbestos Claims Priorities Act 
Section 
29-34-701. Short title. 
29-34-702. Part definitions. 
29-34-703. Medical report and diagnosis — Evidence requirements — Information form — 
Dismissal without prejudice. 
29-34-704. Prerequisite of prima facie showing. 
29-34-705. Requirements for medical examinations and testing. 
29-34-706. Prima facie showing — Discovery — Consolidation of actions for trial. 
29-34-707. Limitations period. 
29-34-708. Qualified physician for purposes of report — Findings required. 
29-34-709. Applicability of part. 


Part 8. Tennessee COVID-19 Recovery Act [Repealed effective July 1, 2022] 


29-34-801. Short title. [Repealed effective July 1, 2022. See Compiler’s Note.] 
29-34-802. Part definitions — Claims arising from COVID-19 — Requirements — Limitations. 
[Repealed effective July 1, 2022. See Compiler’s Note.] 


PART 1 
GENERALLY — PRIVITY 


29-34-102. Rescission of fraudulent or erroneous settlements. 


NOTES TO DECISIONS 


3. Extrinsic Evidence. 

In an action by plaintiffs, an injured driver 
and her husband, to set aside a release, pursu- 
ant to T.C.A. § 29-34-102, the trial court erred 
in refusing to consider plaintiffs’ extrinsic evi- 
dence and in granting summary judgment in 
favor of defendant attorneys, who were re- 
tained by an insurer to represent the commer- 


cial driver and his employer in plaintiffs’ per- 
sonal injury action, because the court did not 
reach the issue of whether the content of defen- 
dants’ letters or any other extrinsic evidence 
sufficiently established plaintiffs’ claim for 
fraud or fraud in the inducement. Ewan v. 
Hardison Law Firm, — S.W.3d —, 2012 Tenn. 
App. LEXIS 240 (Tenn. Ct. App. Apr. 16, 2012). 


29-34-103. Provision of settlement agreement concealing details relat- 
ing to claim of child sexual abuse void and unenforceable. 


Notwithstanding any law to the contrary, any provision of a settlement 
agreement that has the purpose or effect of concealing the details relating to a 
claim of child sexual abuse, as defined in § 37-1-602, is void and unenforceable 
as contrary to the public policy of this state; except that identifying informa- 
tion concerning a victim of child sexual abuse shall be deemed and maintained 
as confidential. 


Cross-References. 
Confidentiality of public records, § 10-7-504. 


History. | 
Acts 2018, ch. 962, § 1. 


Effective Dates. 
Acts 2018, ch. 962, § 2. May 15, 2018. 
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29-34-105. Settlements on behalf of minors. 


NOTES TO DECISIONS 


ANALYSIS 


ul Applicability. 
2. Encroachment Properly Denied. 


1. Applicability. 

T.C.A. § 29-34-105, rather than T.C.A. § 29- 
13-303, applied to the father’s encroachment 
request where the source of the child’s funds 
was a tort settlement. Smith v. Childlife, Inc., 
— S.W.3d —, 2018 Tenn. App. LEXIS 144 
(Tenn. Ct. App. Mar. 21, 2018). 


2. Encroachment Properly Denied. 

Trial court did not abuse its discretion in 
denying the encroachment request where the 
father failed to show when the band instrument 
that was to be upgraded was originally pur- 
chased, and a speculative investment to re- 
model an old home in anticipation of renting it 
out was not a proper use of the minor’s funds, 
even if the rent was to be paid to the child. 
Smith v. Childlife, Inc., — S.W.38d —, 2018 
Tenn. App. LEXIS 144 (Tenn. Ct. App. Mar. 21, 
2018). 


29-34-106. Provision of settlement agreement prohibiting disclosure 
of identities of persons relating to claim void and unen- 
forceable. 


(a) Notwithstanding any law to the contrary, any provision of a settlement 
agreement entered into by a governmental entity that has the effect of 
prohibiting the disclosure of the identities of persons relating to a claim by any 
of the parties is void and unenforceable as contrary to the public policy of this 
state; except that identifying information concerning a person who is a victim 
of sexual harassment or an offense under title 39, chapter 138, part 5; title 39, 
chapter 17, part 10; § 39-13-111; § 39-13-605; § 39-15-302; § 39-15-401; or 
§ 39-15-402 is confidential until such person authorizes the disclosure of the 
information. 

(b) For purposes of this section, “governmental entity” means any lawfully 
established department, agency, or entity of this state or any political subdi- 
vision of this state. 


History. Effective Dates. 
Acts 2019, ch. 425, § 1. Acts 2019, ch. 425, § 2. May 21, 2019. 
PART 2 
TORT LIABILITY 


29-34-203. Immunity for first responders in responding to emergency 
calls. 


Law Reviews. 
The Emergency Aid Doctrine and 911 Hang- 


ups: The Modern General Warrant, 68 Vand. L. 
Rev. 919 (2015). 


29-34-209. Immunity for forcible entry of a motor vehicle to remove 
minor or animal. 


(a) A person whose conduct conforms to the requirements of subsection (b) 
shall be immune from civil liability for any damage resulting from the forcible 
entry of a motor vehicle for the purpose of removing a minor or an animal from 
the vehicle. 


237 TORTS 29-34-210 
(b) Subsection (a) applies if the person: 
_(1) Determines the vehicle is locked or there is otherwise no reasonable 
method for the minor or animal to exit the vehicle; 

(2) Has a good faith belief that forcible entry into the vehicle is necessary 
because the minor or animal is in imminent danger of suffering harm if not 
immediately removed from the vehicle and, based upon the circumstances 
known to the person at the time, the belief is a reasonable one; 

(3) Has contacted either the local law enforcement agency, the fire 
department, or a 911 operator prior to forcibly entering the vehicle; 

(4) Places a notice on the vehicle’s windshield with the person’s contact 
information, the reason the entry was made, the location of the minor or 
animal, and the fact that the authorities have been notified; 

(5) Remains with the minor or animal in a safe location, out of the 
elements but reasonably close to the vehicle, until law enforcement, fire, or 
another emergency responder arrives; and 

(6) Used no more force to enter the vehicle and remove the child or animal 
from the vehicle than was necessary under the circumstances. 

(c) Nothing in this section shall affect the person’s civil liability if the person 
attempts to render aid to the minor or animal in addition to what is authorized 
by this section. 


History. authorities” in (b)(4); substituted “another“ for 
Acts 2014, ch. 788, § 1; 2015, ch. 166, § 1. “other” preceding “emergency responder” in 
(b)(5) and substituted “was” for “is” preceding 

Amendments. 


The 2015 amendment inserted “or an ani- 
mal” following “a minor” throughout the sec- 
tion; substituted “a” for “the"“ preceding “911” 
in (b)(3); inserted “the fact” preceding “that the 


“necessary” in (b)(6). 


Effective Dates. 
Acts 2014, ch. 788, § 2. July 1, 2014. 
Acts 2015, ch. 166, § 2. July 1, 2015. 


29-34-210. Protection of Volunteer-Insured Drivers of the Elderly 
(PROVIDE) Act. 


(a) As used in this section: 

(1) “Charitable organization” means any charitable unit of a religious or 
civic group exempt from taxation under 26 U.S.C. § 501, including those 
supported wholly or partially by private donations; 

(2) “Human service agency” means any human service unit, clinic, senior 
citizens program, congregate meal center, or day care center for the elderly, 
whether supported wholly or partially by public funds; 

(3) “Volunteer” means an individual providing volunteer transportation 
who may receive reimbursement for actual expenses or an allowance to 
defray expenses of operating the vehicle used to provide transportation 
services, but does not receive compensation for the person’s time; and 

(4) “Volunteer transportation” means motor vehicle transportation pro- 
vided by a volunteer under the direction, sponsorship, or supervision of a 
human service agency or a charitable organization. 

(b) Any volunteer, who provides volunteer transportation for senior citizens 
through a charitable organization or human service agency, shall not be 
individually liable for any civil damages above the policy limits collectable 
from any policy of insurance that would be obligated to make payment on 
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behalf of the volunteer or on behalf of a person or entity that would be 
vicariously liable for the volunteer’s conduct when liability for civil damages is 
limited by this section for an injury to the senior citizen arising out of or 
resulting from the transportation if the volunteer was acting in good faith and 
within the scope of the volunteer’s official actions and duties on behalf of the 
charitable organization or human service agency, unless the volunteer’s 
conduct constitutes gross negligence or willful and wanton misconduct; pro- 
vided, that the charitable organization or human service agency is liable for 
damages and maintains liability insurance coverage at least equal to the 
minimum limits set forth in § 29-20-403 of the Tennessee Governmental Tort 
Liability Act. 


History. 
Acts 2015, ch. 152, § 2. 


Compiler’s Notes. 

Acts 2015, ch. 152, § 1 provided that the act, 
which enacted this section, shall be known and 
may be cited as the “Protection of Volunteer- 
Insured Drivers of the Elderly (PROVIDE) 
Act.” 

For the Preamble to the act concerning the 


need for an increased number of volunteer 
drivers and volunteer transportation programs 
to assist older adults, please refer to Acts 2015, 
Che ib: 

Acts 2015, ch. 152, § 3 provided that the act, 
which enacted this section, shall apply to ac- 
tions that arise on or after July 1, 2015. 


Effective Dates. 
Acts 2015, ch. 152, § 3. July 1, 2015. 


29-34-211. Liability for unlicensed psychotherapy treatment of mental 
health disorder — Exemptions. 


(a) For the purposes of this section: 

(1) “Mental health disorder” means a serious psychological condition, 
including, but not limited to, major depressive disorder, anxiety disorder, 
psychosis, bipolar disorder, personality disorder, and post-traumatic stress 
disorder, or any disorder found in the most current edition of the Diagnostic 
and Statistical Manual of Mental Disorders; and 

(2) “Psychotherapy” means an intervention for a mental health disorder 
by a licensed mental health professional. 

(b)(1) A consumer is entitled to care from a competently qualified person 
when receiving care for a mental health disorder. 

(2) A license is required under title 63 for a person to competently treat a 
mental health disorder. An unlicensed person is not competent to provide 
services that fall within any scope of practice for which a license is required 
under title 63 for treatment of a mental health disorder, and such treatment 
is illegal. 

(c)(1) An unlicensed person may be civilly liable to the client if the unlicensed 
person knowingly offered psychotherapy services to treat a mental health 
disorder without being licensed as a mental health provider. 

(2) The client may maintain an action to recover damages for the 
unlicensed psychotherapy treatment of a mental health disorder, including 
consideration paid to the unlicensed person, costs in recovering consider- 
ation paid, and reasonable attorney’s fees as determined by the court. 

(d) The following persons are exempt from this section: 

(1) Clergy who are not being compensated on a fee-for-service basis; 

(2) Students and practitioners in training when the student or practitio- 
ner is under the lawful supervision of a licensed healthcare professional; 
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(3) Persons holding a license under title 63 when acting within the lawful 
scope of practice; 
(4) An unlicensed person operating under the supervision of a person 
holding a license under title 63, providing counseling or therapy services in 
a correctional facility; 
(5) Any service provider at a homeless shelter, licensed behavioral health 
residential facility, hospital, or any state-operated agency or facility; 
(6) State-contracted mobile crisis responders; 
(7) An unlicensed person operating under the supervision of a person 
holding a license under title 63 providing counseling or therapy services in 
a community mental health center; and 
(8) Any person providing Beg counseling or social services not on a 
fee-for-service basis. 
(e) This section does not expand or restrict the scope of practice for any 
person holding a license under title 63. 


Effective Dates. 
Acts 2019, ch. 359, § 2. July 1, 2019. 


History. 
Acts 2019, ch. 359, § 1. 


29-34-212. No cause of action for wrongful birth or wrongful life. 


(a) There is no cause of action for wrongful birth on behalf of any person 
based on a claim that, but for an act or omission of the defendant, a person once 
conceived would not or should not have been born. 

(b) There is no cause of action for wrongful life on behalf of any person based 
on a claim that, but for an act or omission of the defendant, the person would 
not have been conceived or, once conceived, would or should have been aborted. 

(c) For the purposes of this section, a person is deemed to be conceived at the 
moment of fertilization, as that term is defined in § 39-15-2138. 


Effective Dates. 
Acts 2021, ch. 379, § 3. May 11, 2021. 


PART 3 
SILICA CLAIMS PRIORITIES ACT 


History. 
Acts 2021, ch. 379, § 1. 


29-34-304. Prima facie showing of impairment or disease required — 
Compliance with standards in determining impairment 
— Exhumation not authorized. 


NOTES TO DECISIONS 


1. Applicability. 

Contention that the statute, along with the 
current statute of repose which bars silica 
claims after 10 years, would effectively abolish 
all silica claims in Tennessee is erroneous; 
because the latest plaintiff first used or con- 
sumed the products at issue was in 1991, the 
Silica Claims Priority Act (SCPA) had no appli- 
cation to the issue presented in this appeal, and 


when the SCPA is considered in conjunction 
with the 10-year statute of repose in the Ten- 
nessee Products Liability Act, the plain lan- 
guage of the SCPA extends the discovery rule 
only to products first purchased for use or 
consumption after July 1, 1996. Adams v. Air 
Liquide Am., L.P., — S.W.3d —, 2014 Tenn. 
App. LEXIS 767 (Tenn. Ct. App. Nov. 26, 2014). 
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29-34-306. Limitations — Consolidation. 


NOTES TO DECISIONS 


1. Running of Limitations. 

Contention that the statute, along with the 
current statute of repose which bars silica 
claims after 10 years, would effectively abolish 
all silica claims in Tennessee is erroneous; 
because the latest plaintiff first used or con- 
sumed the products at issue was in 1991, the 
Silica Claims Priority Act (SCPA) had no appli- 
cation to the issue presented in this appeal, and 


when the SCPA is considered in conjunction 
with the 10-year statute of repose in the Ten- 
nessee Products Liability Act, the plain lan- 
guage of the SCPA extends the discovery rule 
only to products first purchased for use or 
consumption after July 1, 1996. Adams v. Air 
Liquide Am., L.P., — S.W.3d —, 2014 Tenn. 
App. LEXIS 767 (Tenn. Ct. App. Nov. 26, 2014). 


PART 5 


SUCCESSOR CORPORATION ASBESTOS-RELATED 
LIABILITY FAIRNESS ACT 


29-34-501. Short title. 


This part shall be known and may be cited as the “Successor Corporation 
Asbestos-Related Liability Fairness Act.” 


History. 
Acts 20138, ch. 246, § 2. 


29-34-502. Part definitions. 
For purposes of this part: 


Effective Dates. 
Acts 2013, ch. 246, § 9. July 1, 2013. 


(1) “Asbestos claim” means any claim, wherever or whenever made, for 
damages, losses, indemnification, contribution, or other relief arising out of, 
based on, or in any way related to asbestos, including: 

(A) The health effects of exposure to asbestos, including a claim for 
personal injury or death, mental or emotional injury, risk of disease or 
other injury, or the costs of medical monitoring or surveillance; 

(B) Any claim made by or on behalf of any person exposed to asbestos, 
or a representative, spouse, parent, child or other relative of the person; 


and 


(C) Any claim for damage or loss caused by the installation, presence, or 


removal of asbestos; 


(2) “Corporation” means a corporation for profit, including a domestic 
corporation organized under the laws of this state or a foreign corporation 
organized under laws other than the laws of this state; 

(3) “Successor” means a corporation that assumes or incurs or has 
assumed or incurred successor asbestos-related liabilities that is a successor 
and became a successor before January 1, 1972, or is any of such successor 


corporation’s successors; 


(4)(A) “Successor asbestos-related liabilities’ means any liabilities, 
whether known or unknown, asserted or unasserted, absolute or contin- 
gent, accrued or unaccrued, liquidated or unliquidated, or due or to 
become due, that are related in any way to asbestos claims and were 
assumed or incurred by a corporation as a result of or in connection with 
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a merger or consolidation, or the plan of merger or consolidation related to 
the merger or consolidation with or into another corporation, or that are 
related in any way to asbestos claims based on the exercise of control or 
the ownership of stock of the corporation before the merger or consolida- 
tion. 

(B) “Successor asbestos-related liabilities” includes liabilities that, af- 
ter the time of the merger or consolidation for which the fair market value 
of total gross assets is determined under § 29-34-505, were or are paid or 
otherwise discharged, or committed to be paid or otherwise discharged, by 
or on behalf of the corporation, or a successor of the corporation, or by or 
on behalf of a transferor, in connection with settlements, judgments, or 
other discharges in this state or another jurisdiction; and 
(5) “Transferor” means a corporation from which successor asbestos- 

related liabilities are or were assumed or incurred. 


History. Effective Dates. 
Acts 2018, ch. 246, § 3. Acts 2013, ch. 246, § 9. July 1, 2013. 


29-34-503. Application of limitations. 


(a) The limitations in § 29-34-504 shall apply to any successor corporation. 
(b) The limitations of § 29-34-504 shall not apply to: 

(1) Workers’ compensation benefits paid by or on behalf of an employer to 
an employee under title 50, chapter 6, or a comparable workers’ compensa- 
tion law of another jurisdiction; 

(2) Any claim against a corporation that does not constitute a successor 
asbestos-related liability; 

(3) Any obligation under the National Labor Relations Act, compiled in 29 
U.S.C. § 151 et seq., as amended or under any collective bargaining 
agreement; or 

(4) A successor that, after a merger or consolidation, continued in the 
business of mining asbestos or in the business of selling or distributing 
asbestos fibers or in the business of manufacturing, distributing, removing, 
or installing asbestos-containing products which were the same or substan- 
tially the same as those products previously manufactured, distributed, 
removed, or installed by the transferor. 


History. Effective Dates. 
Acts 2018, ch. 246, § 4. Acts 2013, ch. 246, § 9. July 1, 2013. 


29-34-504. Limitations on cumulative successor asbestos-related li- 
abilities. 


(a) Except as otherwise provided in subsection (b), the cumulative successor 
asbestos-related liabilities of a successor corporation are limited to the fair 
market value of the total gross assets of the transferor determined as of the 
time of the merger or consolidation. The successor corporation does not have 
responsibility for successor asbestos-related liabilities in excess of this limita- 
tion. 
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(b) If the transferor had assumed or incurred successor asbestos-related 
liabilities in connection with a prior merger or consolidation with a prior 
transferor, then the fair market value of the total assets of the prior transferor 
determined as of the time of the earlier merger or consolidation shall be 
substituted for the limitation set forth in subsection (a) for purposes of 
determining the limitation of liability of a successor corporation. 


History. Effective Dates. 
Acts 20138, ch. 246, § 5. Acts 2013, ch. 246, § 9. July 1, 2013. 


29-34-505. Establishment of fair market value. 


(a) Asuccessor corporation may establish the fair market value of total gross 
assets for the purpose of the limitations under § 29-34-504 through generally 
accepted accounting principles, including: 

(1) By reference to the going concern value of the assets or to the purchase 
price attributable to or paid for the assets in an arms-length transaction; or 

(2) In the absence of other readily available information from which the 
fair market value can be determined, by reference to the value of the assets 
recorded on a balance sheet. 

(b) For purposes of this section, total gross assets may include any intan- 
gible assets. 

(c) To the extent total gross assets include any liability insurance that was 
issued to the transferor whose assets are being valued for purposes of this 
section, the applicability, terms, conditions and limits of such insurance shall 
not be affected by this section, nor shall this section otherwise affect the rights 
and obligations of an insurer, transferor or successor under any insurance 
contract or any related agreements, including, without limitation, preenact- 
ment settlements resolving coverage-related disputes, and the rights of an 
insurer to seek payment for applicable deductibles, retrospective premiums or 
self-insured retentions or to seek contribution from a successor for uninsured 
or self-insured periods or periods where insurance is uncollectible or otherwise 
unavailable. Without limiting the foregoing, to the extent total gross assets 
include any such liability insurance, a settlement of a dispute concerning any 
such liability insurance coverage entered into by a transferor or successor with 
the insurers of the transferor before July 1, 2013, shall be determinative of the 
total coverage of such liability insurance to be included in the calculation of the 
transferor’s total gross assets. 


History. Effective Dates. 
Acts 20138, ch. 246, § 6. Acts 2018, ch. 246, § 9. July 1, 2013. 


29-34-506. Rate of annual increase of fair market value. 


(a) Except as otherwise provided in this section, the fair market value of total 
gross assets at the time of the merger or consolidation shall increase annually 
at a rate equal to the sum of: 

(1) The prime rate as listed in the first edition of the Wall Street Journal 
published for each calendar year since the merger or consolidation, unless 
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the prime rate is not published in that edition of the Wall Street Journal, in 

which case any reasonable determination of the prime rate on the first day 

of the year may be used; and 
(2) One percent (1%). 

(b) The rate determined pursuant to subsection (a) shall not be com- 
pounded. 

(c) The adjustment of the fair market value of total gross assets shall 
continue as provided in subsection (a) until the date the adjusted value is first 
exceeded by the cumulative amounts of successor asbestos-related liabilities 
paid or committed to be paid by or on behalf of the successor corporation or a 
predecessor or by or on behalf of a transferor after the time of the merger or 
consolidation for which the fair market value of total gross assets is deter- 
mined. 

(d) No adjustment of the fair market value of total gross assets shall be 
applied to any liability insurance that may be included in total gross assets 
pursuant to § 29-34-505(c). 


History. Effective Dates. 
Acts 2013, ch. 246, § 7. Acts 2013, ch. 246, § 9. July 1, 2013. 


29-34-507. Liberal construction of part — Application of part. 


(a) The courts of this state shall construe this part liberally with regard to 
successors. 

(b) This part shall apply to all asbestos claims filed against a successor on or 
after July 1, 2013. 

(c) This part shall also apply to any pending asbestos claims against a 
successor in which trial has not commenced as of July 1, 2018, except that any 
provisions of these sections which would be unconstitutional if applied retro- 
actively shall be applied prospectively. 


History. Effective Dates. 
Acts 2013, ch. 246, § 8. Acts 2013, ch. 246, § 9. July 1, 2013. 
PART 6 
ASBESTOS BANKRUPTCY TRUST CLAIMS 


TRANSPARENCY ACT 


29-34-601. Short title. 


This part shall be known and may be cited as the “Asbestos Bankruptcy 
Trust Claims Transparency Act”. 


History. Acts 2016, ch. 635, § 4 provided that the act, 

Acts 2016, ch. 635, § 1. which enacted this part, shall take effect July 1, 

: 2016, and apply to all asbestos actions filed on 
Compiler’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Act 2016, ch. 635, § 4. July 1, 2016. 
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29-34-602. Part definitions. 


As used in this part: 

(1) “Asbestos” means chrysotile, amosite, crocidolite, tremolite asbestos, 
anthophyllite asbestos, actinolite asbestos, asbestiform winchite, asbesti- 
form richterite, asbestiform amphibole minerals, and any of these minerals 
that have been chemically treated or altered, including all minerals defined 
as asbestos in 29 CFR 1910 at the time the asbestos action is filed; 

(2) “Asbestos action” means a claim for damages or other civil or equitable 
relief presented in a civil action arising out of, based on or related to the 
health effects of exposure to asbestos, including loss of consortium, wrongful 
death, mental or emotional injury, risk or fear of disease or other injury, costs 
of medical monitoring or surveillance and any other derivative claim made 
by or on behalf of a person exposed to asbestos or a representative, spouse, 
parent, child, or other relative of that person. “Asbestos action” does not 
include a claim for compensatory benefits pursuant to workers’ compensa- 
tion law or for veterans’ benefits; 

(3) “Asbestos trust” means a government-approved or court-approved 
trust, qualified settlement fund, compensation fund, or claims facility 
created as a result of an administrative or legal action, a court-approved 
bankruptcy, or pursuant to 11 U.S.C. § 524(g) or 11 U.S.C. § 1121(a) or 
other applicable provision of law, that is intended to provide compensation to 
claimants arising out of, based on, or related to the health effects of exposure 
to asbestos; 

(4) “Plaintiff? means a person asserting an asbestos action, a decedent if 
the action is brought through or on behalf of an estate, or a parent or 
guardian if the action is brought through or on behalf of a minor or an 
incompetent person; 

(5) “Trust claims materials” means a final executed proof of claim and all 
other documents and information related to a claim against an asbestos 
trust, including claims forms and supplementary materials, affidavits, 
depositions and trial testimony, work history, medical and health records, 
documents reflecting the status of a claim against an asbestos trust, and if 
the asbestos trust claim has settled, all documents relating to the settlement 
of the asbestos trust claim; 

(6) “Trust governance documents” means all documents that relate to 
eligibility and payment levels for an asbestos trust, including claims 
payment matrices, trust distribution procedures, or plans for reorganization; 

(7) “Veterans’ benefits” means a program for benefits in connection with 
military service administered by the veterans’ administration under title 38 
of the United States Code; and 

(8) “Workers’ compensation” means a program administered by the 
United States or a state to provide benefits, funded by a responsible 
employer or its insurance carrier, for occupational diseases or injuries or for 
disability or death caused by occupational diseases or injuries. “Workers’ 
compensation” includes the Longshore and Harbor Workers’ Compensation 
Act (33 U.S.C. §§ 901 et seq.), and Federal Employees’ Compensation Act (5 
U.S.C. chapter 81). “Workers’ compensation” does not include the Federal 
Employers’ Liability Act of April 22, 1908 (45 U.S.C. §§ 51 et seq.). 
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History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 1. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Compiler’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Act 2016, ch. 635, § 4. July 1, 2016. 


29-34-603. Required disclosures by plaintiff. 


(a) For each asbestos action filed in this state, the plaintiff shall provide all 
parties with a sworn statement identifying all asbestos trust claims that have 
been filed by the plaintiff or by anyone on the plaintiffs behalf, including 
claims with respect to asbestos-related conditions other than those that are the 
basis for the asbestos action or that potentially could be filed by the plaintiff 
against an asbestos trust. The sworn statement shall be provided no later than 
one hundred twenty (120) days prior to the date set for trial for the asbestos 
action. For each asbestos trust claim or potential asbestos trust claim identi- 
fied in the sworn statement, the statement shall include: 

(1) The name, address, and contact information for the asbestos trust; 

(2) The amount claimed or to be claimed by the plaintiff; 

(3) The date the plaintiff filed the claim; 

(4) The disposition of the claim; 

(5) Whether there has been a request to defer, delay, suspend, or toll the 
claim; and 

(6) An attestation from the plaintiff, under penalties of perjury, that the 
sworn statement is complete and is based on a good faith investigation of all 
potential claims against asbestos trusts. 

(b) The plaintiff shall make available to all parties all trust claims materials 
for each asbestos trust claim that has been filed by the plaintiff or by anyone 
on the plaintiffs behalf against an asbestos trust, including any asbestos- 
related disease. 

(c) The plaintiff shall supplement the information and materials provided 
pursuant to this section within ninety (90) days after the plaintiff: 

(1) Files an additional asbestos trust claim; 

(2) Supplements an existing asbestos trust claim; or 

(3) Receives additional information or materials related to any claim or 
potential claim against an asbestos trust. 

(d) Failure by the plaintiff to make available to all parties all trust claims 
materials as required by this part shall constitute grounds for the court to 
extend the trial date in an asbestos action. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 1. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Compiler’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Act 2016, ch. 635, § 4. July 1, 2016. 
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29-34-604. Discovery. 


(a) Trust claims materials and trust governance documents are presumed to 
be relevant and authentic and are admissible in evidence. No claims of 
privilege apply to any trust claims materials or trust governance documents. 

(b) A defendant in an asbestos action may seek discovery from an asbestos 
trust. The plaintiff may not claim privilege or confidentiality to bar discovery 
and shall provide consent or other expression of permission that may be 
required by the asbestos trust to release information and materials sought by 
a defendant. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 1. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Compiler’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Act 2016, ch. 635, § 4. July 1, 2016. 


29-34-605. Stay of action. 


(a) A court shall stay an asbestos action if the court finds that the plaintiff 
has failed to make the disclosures required under § 29-34-603 within one 
hundred twenty (120) days prior to the trial date. 

(b) If, in the disclosures required by § 29-34-6038, a plaintiff identifies a 
potential asbestos trust claim, the judge shall have the discretion to stay the 
asbestos action until the plaintiff files the asbestos trust claim and provides all 
parties with all trust claims materials for the claim. The plaintiff shall also 
state whether there has been a request to defer, delay, suspend, or toll the 
claim against the asbestos trust. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 1. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Compiler’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Act 2016, ch. 635, § 4. July 1, 2016. 


29-34-606. Identification of additional or alternative asbestos trusts 
by defendant. 


(a) Not less than ninety (90) days before trial, if a defendant identifies an 
asbestos trust claim not previously identified by the plaintiff that the defen- 
dant reasonably believes the plaintiff can file, the defendant shall meet and 
confer with the plaintiff to discuss why the defendant believes the plaintiff has 
an additional asbestos trust claim, and thereafter the defendant may move the 
court for an order to require the plaintiff to file the asbestos trust claim. The 
defendant shall produce or describe the documentation it possesses or is aware 
of in support of the motion. 

(b) Within ten (10) days of receiving the defendant’s motion pursuant to 
subsection (a), the plaintiff shall, for each asbestos trust claim identified by the 
defendant, make one (1) of the following responses: 

(1) File the asbestos trust claim; 
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(2) File a written response with the court setting forth the reasons why 

there is insufficient evidence for the plaintiff to file the asbestos trust claim; 
or 

(3) File a written response with the court requesting a determination that 

the plaintiffs expenses or attorney’s fees and expenses to prepare and file 
the asbestos trust claim identified in the defendant’s motion exceed the 
plaintiffs reasonably anticipated recovery from the trust. 
(c)(1) If the court determines that there is a sufficient basis for the plaintiff 
to file the asbestos trust claim identified by a defendant, the court shall order 
the plaintiff to file the asbestos trust claim and shall stay the asbestos action 
until the plaintiff files the asbestos trust claim and provides all parties with 
all trust claims materials no later than thirty (30) days before trial. 

(2) If the court determines that the plaintiffs expenses or attorney’s fees 
and expenses to prepare and file the asbestos trust claim identified in the 
defendant’s motion exceed the plaintiffs reasonably anticipated recovery 
from the asbestos trust, the court shall stay the asbestos action until the 
plaintiff files with the court and provides all parties with a verified 
statement of the plaintiffs history of exposure, usage, or other connection to 
asbestos covered by the asbestos trust. 

(d) Not less than thirty (30) days prior to trial in an asbestos action, the 
court shall enter into the record a trust claims document that identifies each 
claim the plaintiff has made against an asbestos trust. 


History. 
Acts 2016, ch. 635, § 1. 


Acts 2016, ch. 635, § 4 provided that the act, 
which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Compiler’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. 
635. 


Effective Dates. 
Act 2016, ch. 635, § 4. July 1, 2016. 


29-34-607. Admissible evidence. 


(a) If a plaintiff proceeds to trial in an asbestos action before an asbestos 
trust claim is resolved, the filing of the asbestos trust claim may be considered 
as relevant and admissible evidence. 

(b) Trust claim materials that are sufficient to entitle a claim to consider- 
ation for payment under the applicable trust governance documents may be 
sufficient to support a jury finding that the plaintiff may have been exposed to 
products for which the asbestos trust was established to provide compensation 
and that such exposure may be a substantial factor in causing the plaintiffs 
injury that is at issue in the asbestos action. 


History. | 
Acts 2016, ch. 635, § 1. 


Compiler’s Notes. 

For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. 
635. 


Acts 2016, ch. 635, § 4 provided that the act, 
which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 
or after such date. 


Effective Dates. 
Act 2016, ch. 635, § 4. July 1, 2016. 
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29-34-608. Failure to provide information — Sanctions. 


A plaintiff who fails to provide all of the information required under this part 
is subject to sanctions as provided in the Tennessee Rules of Civil Procedure 
and any other relief for the defendant, or defendants, that the court considers 
just and proper. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 1. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Compiler’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Act 2016, ch. 635, § 4. July 1, 2016. 


29-34-609. Applicability of part. 


This part shall apply to all asbestos actions that are filed on or after July 1, 
2016. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 1. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Compiler’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Act 2016, ch. 635, § 4. July 1, 2016. 


PART 7 
ASBESTOS CLAIMS PRIORITIES ACT 


29-34-701. Short title. 


This part shall be known and may be cited as the “Asbestos Claims Priorities 
Act”. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 2. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Complier’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Acts 2016, ch. 635, § 4. July 1, 2016. 


29-34-702. Part definitions. 


As used in this part: 

(1) “AMA Guides to the Evaluation of Permanent Impairment” means the 
American Medical Association’s Guides to the Evaluation of Permanent 
Impairment in effect at the time of the performance of any examination or 
test on the exposed person required under this part; 

(2) “Asbestos” has the same meaning as defined in § 29-34-602; 

(3) “Asbestos action” has the same meaning as defined in § 29-34-602; 

(4) “Asbestosis” means bilateral diffuse interstitial fibrosis of the lungs 
caused by inhalation of asbestos fibers; 


249 TORTS 29-34-702 


(5) “Board-certified in internal medicine” means a physician who is 
certified by the American Board of Internal Medicine or the American 
Osteopathic Board of Internal Medicine and whose certification was current 
at the time of the performance of any examination and rendition of any 
report required by this part; 

(6) “Board-certified in occupational medicine” means a physician who is 
certified in the subspecialty of occupational medicine by the American Board 
of Preventive Medicine or the American Osteopathic Board of Preventive 
Medicine and whose certification was current at the time of the performance 
of any examination and rendition of any report required by this part; 

(7) “Board-certified in pathology” means a physician who holds primary 
certification in anatomic pathology or clinical pathology from the American 
Board of Pathology or the American Osteopathic Board of Pathology, whose 
certification was current at the time of the performance of an examination 
and rendition of a report required by this part, and whose professional 
practice is principally in the field of pathology and involves regular evalua- 
tion of pathology materials obtained from surgical or postmortem specimens; 

(8) “Board-certified in pulmonary medicine” means a physician who is 
certified in the subspecialty of pulmonary medicine by the American Board 
of Internal Medicine or the American Osteopathic Board of Internal Medi- 
cine and whose certification was current at the time of the performance of an 
examination and rendition of a report required by this part; 

(9) “Certified B-reader” means an individual who has qualified as a 
national institute for occupational safety and health (NIOSH) “final” or 
“B-reader” of x rays under 42 CFR 37.51(b), whose certification was current 
at the time of any readings required under this part, and whose B-reads 
comply with the NIOSH B-Reader’s Code of Ethics, Issues in Classification 
of Chest Radiographs, and Classification of Chest Radiographs in Contested 
Proceedings; . 

(10) “Chest x ray” means chest films taken in accordance with all 
applicable state and federal regulatory standards and taken in the posterior- 
anterior view; 

(11) “DLCO” means diffusing capacity of the lung for carbon monoxide, 
which is the measurement of carbon monoxide transfer from inspired gas to 
pulmonary capillary blood; 

(12) “Exposed person” means a person whose exposure to asbestos or to 
asbestos-containing products is the basis for an asbestos action; 

(13) “FEV1” means forced expiratory volume in the first second, which is 
the maximal volume of air expelled in one (1) second during performance of 
simple spirometric tests; 

(14) “FEV1/FVC” means the ratio between the actual values for FEV1 
over FVC; 

(15) “Forced vital capacity” or “FVC” means the maximal volume of air 
expired with maximum effort from a position of full inspiration; 

(16) “ILO system and ILO scale” mean the radiological ratings and system 
for the classification of chest x rays of the International Labour Office 
provided in Guidelines for the Use of ILO International Classification of 
Radiographs of Pneumoconioses in effect on the day any x rays of the 
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exposed person were reviewed by a certified B-reader; 

(17) “Nonmalignant condition” means any condition that can be caused by 
asbestos other than a diagnosed cancer; 

(18) “Official statements of the American Thoracic Society” means lung 
function testing standards set forth in statements from the American 
Thoracic Society, including standardizations of spirometry, standardizations 
of lung volume testing, standardizations of diffusion capacity testing or 
single-breath determination of carbon monoxide uptake in the lung, and 
interpretive strategies for lung function tests, which are in effect on the day 
of the pulmonary function testing of the exposed person; 

(19) “Pathological evidence of asbestosis” means a statement by a board- 
certified pathologist that more than one (1) representative section of lung 
tissue uninvolved with any other disease process demonstrates a pattern of 
peribronchiolar or parenchymal scarring in the presence of characteristic 
asbestos bodies graded 1(B) or higher under the criteria published in 
Asbestos-Associated Diseases, 106 Archive of Pathology and Laboratory 
Medicine 11, Appendix 3 (October 8, 1982), or grade one (1) or higher in 
pathology of asbestosis, 134 Archive of Pathology and Laboratory Medicine 
462-80 (March 2010) (Tables 2 and 3), or as amended at the time of the exam, 
and there is no other more likely explanation for the presence of the fibrosis; 

(20) “Plaintiff? has the same meaning as defined in § 29-34-602; 

(21) “Plethysmography or body (box) plethysmography” means the test for 
determining lung volume in which the exposed person is enclosed in a 
chamber equipped to measure pressure, flow, or volume change; 

(22) “Predicted lower limit of normal” means the test value that is the 
calculated standard convention lying at the fifth percentile, below the upper 
ninety-five percent (95%) of the reference population, based on age, height, 
and gender, according to the recommendations by the American Thoracic 
Society and as referenced in the applicable AMA Guides to the Evaluation of 
Permanent Impairment, primarily National Health and Nutrition Exami- 
nation Survey (NHANES) predicted values, or as amended; 

(23) “Pulmonary function test” means spirometry, lung volume testing, 
and diffusion capacity testing, including appropriate measurements, quality 
control data, and graphs, performed in accordance with the methods of 
calibration and techniques provided in the applicable AMA Guides to the 
Evaluation of Permanent Impairment and all standards provided in the 
official statements of the American Thoracic Society in effect on the day 
pulmonary function testing of the exposed person was conducted; 

(24) “Qualified physician” means a board-certified internist, pathologist, 
pulmonary specialist, or specialist in occupational and environmental medi- 
cine, as may be appropriate to the actual diagnostic specialty in question, 
who: 

(A) Has conducted a physical examination of the exposed person and 
has taken or has directed to be taken under the physician’s supervision, 
direction and control, a detailed occupational, exposure, medical, smoking, 
and social history from the exposed person, or the physician has reviewed 
the pathology material and has taken or has directed to be taken under the 
physician’s supervision, direction and control, a detailed history from the 
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person most knowledgeable about the information forming the basis of the 

asbestos action; 

(B) Spends no more than thirty-five percent (35%) of the physician’s 
professional practice time in providing consulting or expert services in 
connection with actual or potential civil actions, and whose medical group, 
professional corporation, clinic, or other affiliated group earns not more 
than fifty percent (50%) of its revenues from providing such services; 

(C) Does not require as a condition of diagnosing, examining, testing, 
screening, or treating the exposed person that legal services be retained by 
the exposed person or any other person pursuing an asbestos action based 
on the exposed person’s exposure to asbestos; 

(D) Prepared or directly supervised the preparation and final review of 
any medical report under this part; and 

(EK) Has not relied on any examinations, tests, radiographs, reports, or 
opinions of any doctor, clinic, laboratory, or testing company that per- 
formed an examination, test, radiograph, or screening of the exposed 
person in violation of any law, regulation, licensing requirement, or 
medical code of practice of the state in which the examination, test, or 
screening was conducted; 

(25) “Radiological evidence of asbestosis” means a quality 1 or 2 chest x 
ray under the ILO system, showing bilateral small, irregular opacities (s, t, 
or u) occurring primarily in the lower lung zones graded by a certified 
B-reader as at least 1/0 on the ILO scale; 

(26) “Radiological evidence of diffuse bilateral pleural thickening” means 
a quality 1 or 2 chest x ray under the ILO system, showing diffuse bilateral 
pleural thickening of at least b2 on the ILO scale and blunting of at least one 
(1) costophrenic angle as classified by a certified B-reader; 

(27) “Spirometry” means a test of air capacity of the lung through a 
spirometer to measure the volume of air inspired and expired; 

(28) “Supporting test results” means copies of the following documents 
and images: 

(A) Pulmonary function tests, including printouts of the flow volume 
loops, volume time curves, DLCO graphs, lung volume tests and graphs, 
quality control data, and other pertinent data for all trials and all other 
elements required to demonstrate compliance with the equipment, quality, 
interpretation, and reporting standards set forth in this part; 

(B) B-reading and B-reader reports; 

(C) Reports of xray examinations; 

(D) Diagnostic imaging of the chest; 

(E) Pathology reports; and 

(F) All other tests reviewed by the diagnosing physician or a qualified 
physician in reaching the physician’s conclusions; 

(29) “Timed gas dilution” means a method for measuring total lung 
capacity in which the subject breathes into a spirometer containing a known 
concentration of an inert and insoluble gas for a specific time, and the 
concentration of that inert and insoluble gas in the lung is compared to the 
concentration of that type of gas in the spirometer; 

(30) “Total lung capacity” means the volume of gas contained in the lungs 
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at the end of a maximal inspiration; 

(31) “Veterans’ benefits” has the same meaning as defined in § 29-34-602; 
and 

(32) “Workers’ compensation” has the same meaning as defined in § 29- 
34-602. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 2. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Complier’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Acts 2016, ch. 635, § 4. July 1, 2016. 


29-34-703. Medical report and diagnosis — Evidence requirements — 
Information form — Dismissal without prejudice. 


(a) A plaintiff in an asbestos action alleging a nonmalignant condition shall 
file within ninety (90) days of filing the complaint or other initial pleading a 
detailed narrative medical report and diagnosis, signed by a qualified physi- 
cian and accompanied by supporting test results, constituting prima facie 
evidence that the exposed person meets the requirements of this part. The 
report shall not be prepared by a lawyer or person working for or on behalf of 
a lawyer or law firm. 

(b) A defendant in an asbestos action shall be afforded a reasonable 
opportunity before trial to challenge the adequacy of the prima facie evidence 
that the exposed person meets the requirements of this part. An asbestos 
action shall be dismissed without prejudice upon a finding that the exposed 
person has failed to make the prima facie showing required by this part. 

(c) A plaintiff in an asbestos action, including an action alleging a nonma- 
lignant condition or a malignant condition, filed on or after July 1, 2021, shall 
file, within thirty (30) days of filing any complaint, an information form 
attested by plaintiff stating the evidence that provides the basis for each claim 
against each defendant. The information form must include all of the following 
to the best of the plaintiffs ability: 

(1) The name, address, date of birth, marital status, occupation, smoking 
history, current and past worksites, and current and past employers of the 
exposed person, and any person through which the exposed person alleges 
exposure; 

(2) The plaintiffs relationship to the exposed person or the person 
through which the exposure is alleged; 

(3) Each asbestos-containing product to which the person was exposed 
and each physical location at which the person was exposed to asbestos, or 
the other person was exposed if exposure was through another person; 

(4) The specific location and manner of each exposure, including the 
specific location and manner of exposure for any person through which the 
exposed person alleges exposure, the beginning and ending dates of each 
exposure, the frequency of the exposure, and the identity of the manufac- 
turer or seller of the specific asbestos product for each exposure; 

(5) The specific asbestos-related disease claimed to exist; and 
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(6) Supporting documentation relating to subdivisions (c)(1)-(5) that is 
sufficient to establish the basis for each claim against each defendant. 
(d) A plaintiff has a continuing duty to supplement the information that is 


required to be disclosed in this section. 


(e) The court, on motion by a defendant, shall dismiss a plaintiffs asbestos 
claim without prejudice as to any defendant whose product or premises is not 
identified in the required disclosures set forth in subsection (c). 

(f) The court, on motion by a defendant, shall dismiss a plaintiff's asbestos 
claim without prejudice as to all defendants if the plaintiff fails to comply with 


the requirements of subsection (c). 


(g) Asbestos actions must be individually filed. No asbestos action filed on or 
after July 1, 2016, shall be permitted on behalf of a group or class of plaintiffs. 


History. 
Acts 2016, ch. 635, § 2; 2021, ch. 265, § 1. 


Complier’s Notes. 

For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. 
635. 

Acts 2016, ch. 635, § 4 provided that the act, 
which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 
or after such date. 

Acts 2021, ch. 265, § 3 provided that the act, 
which amended this section, applies to all as- 
bestos actions filed on or after July 1, 2021. 


Amendments. 

The 2021 amendment rewrote (c), which 
read: “(c) A plaintiff in an asbestos action filed 
on or after July 1, 2016 shall also include an 
information form with the complaint for non- 
malignant conditions containing all of the fol- 
lowing: 

“(1) The name, address, date of birth, social 
security number, marital status, occupation, 
and employer of the exposed person and any 


person through which the exposed person al- 
leges exposure; 

“(2) The plaintiffs relationship to the exposed 
person or the person through which the expo- 
sure is alleged; 

“(3) To the best of the plaintiffs ability, the 
location and manner of each alleged exposure, 
including the specific location and manner of 
exposure for any person through which the 
exposed person alleges exposure, the beginning 
and ending dates of each alleged exposure and 
the identity of the manufacturer of the specific 
asbestos product for each exposure when this 
information is reasonably available; 

“(4) The identity of the defendant or defen- 
dants against whom the plaintiff asserts a 
claim; 

“(5) The specific asbestos-related disease 
claimed to exist; and 

“(6) Any supporting documentation relating 
to subdivisions (c)(3)-(5).”; redesignated (d) as 
present (g); and added present (d)-(f). 


Effective Dates. 
Acts 2016, ch. 635, § 4. July 1, 2016. 
Acts 2021, ch. 265, § 3. July 1, 2021. 


29-34-704. Prerequisite of prima facie showing. 


(a) No asbestos action related to an alleged nonmalignant asbestos-related 
condition may be brought or maintained in the absence of prima facie evidence 
that the exposed person has a physical impairment for which asbestos 
exposure was a substantial contributing factor. The plaintiff shall make a 
prima facie showing of claim for each defendant and include a detailed 
narrative medical report and diagnosis signed under oath by a qualified 
physician that includes all of the following: 

(1) Radiological or pathological evidence of asbestosis or radiological 
evidence of diffuse bilateral pleural thickening or a high-resolution com- 
puted tomography scan showing evidence of asbestosis or diffuse pleural 
thickening; 

(2) Adetailed occupational and exposure history from the exposed person 
or, if that person is deceased, from the person most knowledgeable about the 
exposures that form the basis of the action, including identification of all of 
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the exposed person’s principal places of employment and exposures to 

airborne contaminants and whether each place of employment involved 

exposures to airborne contaminants, including asbestos fibers or other 
disease-causing dusts or fumes, that may cause pulmonary impairment and 
the nature, duration, and level of any exposure; 

(3) A detailed medical, social, and smoking history from the exposed 
person or, if that person is deceased, from the person most knowledgeable, 
including a thorough review of the past and present medical problems of the 
exposed person and their most probable cause; 

(4) Evidence verifying that at least fifteen (15) years have elapsed 
between the exposed person’s date of first exposure to asbestos and the date 
of diagnosis; 

(5) Evidence from a personal medical examination and pulmonary func- 
tion testing of the exposed person or, if the exposed person is deceased, from 
the person’s medical records, that the exposed person has or the deceased 
person had a permanent respiratory impairment rating of at least Class 2 as 
defined by and evaluated pursuant to the AMA’s Guides to the Evaluation of 
Permanent Impairment or reported significant changes year to year in lung 
function for FVC, FEV1, or DLCO as defined by the American Thoracic 
Society’s Interpretative Strategies for Lung Function Tests, 26 European 
Respiratory Journal 948-68, 961-62, Table 12 (2005) and as updated; 

(6) Evidence that asbestosis or diffuse bilateral pleural thickening, rather 
than chronic obstructive pulmonary disease, is a substantial factor to the 
exposed person’s physical impairment, based on a determination the ex- 
posed person has: 

(A) Forced vital capacity below the predicted lower limit of normal and 
FEV1/FVC ratio (using actual values) at or above the predicted lower limit 
of normal; 

(B) Total lung capacity, by plethysmography or timed gas dilution, 
below the predicted lower limit of normal; or 

(C) Achest x ray showing bilateral small, irregular opacities (s, t, or u) 
graded by a certified B-reader as at least 2/1 on the ILO scale; and 
(7) The specific conclusion of the qualified physician signing the report 

that exposure to asbestos was a substantial contributing factor to the 

exposed person’s physical impairment and not more probably the result of 
other causes. An opinion that the medical findings and impairment are 
consistent with or compatible with exposure to asbestos, or words to that 

effect, does not satisfy the requirements of this subdivision (a)(7). 

(b) If the alleged nonmalignant asbestos-related condition is a result of an 
exposed person living with or having extended contact with another exposed 
person who, if the asbestos action had been filed by the other exposed person 
would have met the requirements of subdivision (a)(2), and the exposed person 
alleges extended contact with the other exposed person during the relevant 
time period, the detailed narrative medical report and diagnosis shall include 
all of the information required by subsection (a), except that the exposure 
history required under subdivision (a)(2) shall describe the exposed person’s 
history of exposure to the other exposed person. 
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History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 2. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Complier’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Acts 2016, ch. 635, § 4. July 1, 2016. 


29-34-705. Requirements for medical examinations and testing. 


Evidence relating to physical impairment, including pulmonary function 
testing and diffusing studies, offered in any action governed by this part, shall: 
(1) Comply with the quality controls, equipment requirements, methods 
of calibration and techniques set forth in the AMA’s Guides to the Evaluation 
of Permanent Impairment and all standards set forth in the Official 
Statements of the American Thoracic Society that are in effect on the date of 
any examination or pulmonary function testing of the exposed person 
required by this part; 

(2) Not be obtained or based on testing or examinations that violate any 
law, regulation, licensing requirement, or medical code of practice of the 
state in which the examination, test, or screening was conducted, or of this 
state; and 

(3) Not be obtained under the condition that the plaintiff or exposed 
person retains the legal services of the attorney or law firm sponsoring the 
examination, test, or screening. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 2. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Complier’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Acts 2016, ch. 635, § 4. July 1, 2016. 


29-34-706. Prima facie showing — Discovery — Consolidation of ac- 
tions for trial. 


(a) Evidence relating to the prima facie showings required under this part 
shall not create any presumption that the exposed person has an asbestos- 
related injury or impairment and shall not be conclusive as to the liability of 
any defendant. 

(b) No evidence shall be offered at trial regarding, and the jury shall not be 
informed of: 

(1) The grant or denial of a motion to dismiss an asbestos action under 
this part; or 

(2) The provisions of this part with respect to what constitutes a prima 
facie showing of asbestos-related impairment. 

(c) Until a court enters an order determining that the exposed person has 
established prima facie evidence of impairment, no asbestos action shall be 
subject to discovery, except discovery related to establishing or challenging the 
prima facie evidence or by order of the trial court upon motion of one (1) of the 
parties and for good cause shown. 
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(d)(1) A court may consolidate for trial any number and type of asbestos 
actions with the consent of all the parties. In the absence of such consent, the 


court may consolidate for trial only asbestos actions relating to the exposed 


person and members of that person’s household. 
(2) No class action or any other form of mass aggregation relating to more 
than one (1) exposed person and members of that person’s household shall be 


permitted. 


(3) This subsection (d) does not preclude consolidation of cases by court 
order for pretrial or discovery purposes. 


History. 
Acts 2016; ch. 635; §,.2; 2021, ch4265, $) Z. 


Complier’s Notes. 

For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. 
635. 

Acts 2016, ch. 635, § 4 provided that the act, 
which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 
or after such date. 


Acts 2021, ch. 265, § 3 provided that the act, 
which amended this section, applies to all as- 
bestos actions filed on or after July 1, 2021. 


Amendments. 
The 2021 amendment deleted “nonmalig- 
nant” following “type of” in (d)(1). 


Effective Dates. 
Acts 2016, ch. 635, § 4. July 1, 2016. 
Acts 2021, ch. 265, § 3. July 1, 2021. 


29-34-707. Limitations period. 


(a) With respect to an asbestos action not barred by limitations as of July 1, 
2016, an exposed person’s cause of action shall not accrue, nor shall the 
running of limitations commence, prior to the earlier of the date: 

(1) The exposed person received a medical diagnosis of an asbestos- 
related impairment; 

(2) The exposed person discovered facts that would have led a reasonable 
person to obtain a medical diagnosis with respect to the existence of an 
asbestos-related impairment; or 

(3) The date of death of the exposed person having an asbestos-related 
impairment. 

(b) Nothing in this section shall be construed to revive or extend limitations 
with respect to any claim for asbestos-related impairment that was otherwise 
time-barred on July 1, 2016. 

(c) Nothing in this section shall be construed so as to adversely affect, 
impair, limit, modify, or nullify any settlement or other agreements with 
respect to an asbestos action entered into prior to July 1, 2016. 

(d) An asbestos action arising out of a nonmalignant condition shall be a 
distinct cause of action from an action for an asbestos-related cancer. Notwith- 
standing any law of this state to the contrary, no damages shall be awarded for 
fear or increased risk of future disease in an asbestos action. 


History. 
Acts 2016, ch. 635, § 2. 


Acts 2016, ch. 635, § 4 provided that the act, 
which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 
or after such date. 


Effective Dates. 
Acts 2016, ch. 635, § 4. July 1, 2016. 


Complier’s Notes. 

For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. 
635. 
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29-34-708. Qualified physician for-purposes of report — Findings 
required. | 


(a)(1) The trial court, in its discretion, may allow a physician who meets the 
other requirements of this part but does not meet the time and revenue 
requirements under § 29-34-702(24)(B) to be considered a qualified physi- 
cian and submit a report required by this part if the trial court makes an 
evidentiary finding, after all parties have had a reasonable opportunity to 
present evidence, that it would be manifestly unjust not to allow the 
physician at issue to submit the report. 

(2) For subsection (a) to apply, the trial court also must make specific and 
detailed findings, setting forth the bases of such findings, that the physi- 
clan’s opinions appear to be reliable medical opinions in that they are 
supported by documented, reliable medical evidence obtained through 
testing or examinations that comply with and do not violate any applicable 
law, regulation, licensing requirement, or medical code of practice and that 
the opinions are not the product of bias or the result of financial influence 
due to the physician’s role as a paid expert. 

(3) The cost of retaining another physician who is qualified pursuant to 
§ 29-34-702(24)(B) for the purpose of submitting a report required by this 
part shall not be considered in determining manifest injustice, but the 
availability or unavailability of other physicians who meet such time and 
revenue requirements shall be considered as a relevant factor. 

(b) A physician who submits a report under this part may be an expert 
witness retained by counsel for the exposed person or claimant; provided, that 
the physician otherwise meets the requirements of this part, § 24-7-115, and 
the Tennessee Rules of Evidence governing the qualifications of expert wit- 
nesses. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 2. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Complier’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Acts 2016, ch. 635, § 4. July 1, 2016. 


29-34-709. Applicability of part. 


This part shall apply to all asbestos actions that are filed on or after July 1, 
2016. 


History. Acts 2016, ch. 635, § 4 provided that the act, 
Acts 2016, ch. 635, § 2. which enacted this part, shall take effect July 1, 
2016, and apply to all asbestos actions filed on 


Complier’s Notes. or after such date. 


For Preamble to the act regarding asbestos- 
related liability, please refer to Acts 2016, ch. Effective Dates. 
635. Acts 2016, ch. 635, § 4. July 1, 2016. 
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PART 8 


TENNESSEE COVID-19 RECOVERY ACT 
[REPEALED EFFECTIVE JULY 1, 2022] 


29-34-801. Short title. [Repealed effective July 1, 2022. See Compiler’s 


Note. | 


This part shall be known and may be cited as the “Tennessee COVID-19 


Recovery Act.” 


History. 
Acts 2020 (2nd Ex. Sess.), ch. 1, § 1. 


Compiler’s Notes. 

Acts 2020 (2nd Ex. Sess.), ch. 1, § 7 provided: 
“(a) This act shall take effect upon becoming a 
law, the public welfare requiring it, and unless 
otherwise prohibited by the United States or 
Tennessee Constitution, this act applies to all 
claims arising from COVID-19 except those in 
which, on or before August 3, 2020: 

“(1) A complaint or civil warrant was filed; 

“(2) Notice of a claim was given pursuant to 
§ 9-8-402; or 


“(3) Notice was satisfied pursuant to § 29-26- 
121(a)(3). 

“(b) This act is repealed on July 1, 2022, but 
continues to apply to any loss, illness, injury, or 
death occurring before that date to which none 
of the exceptions listed in subdivisions (a)(1)-(3) 


apply.” 
Effective Dates. 


Acts 2020 (2nd Ex. Sess.), ch. 1, § 7. August 
17, 2020. 


29-34-802. Part definitions — Claims arising from COVID-19 — Re- 
quirements — Limitations. [Repealed effective July 1, 
2022. See Compiler’s Note. ] 


(a) As used in this part: 


(1) “Arising from COVID-19” means caused by or resulene from the 
actual, alleged, or possible exposure to or contraction of COVID-19, or caused 
by or resulting from services, treatment, or other actions in response to 
COVID-19, including, but not limited to: 

(A) Implementing policies and procedures to prevent or minimize the 


spread of COVID-19; 
(B) Testing; 


(C) Monitoring, collecting, reporting, tracking, tracing, disclosing, or 
investigating COVID-19 exposure or other COVID-19-related information; 

(D) Using, designing, manufacturing, providing, donating, or servicing 
precautionary, diagnostic, collection, or other health equipment or sup- 
plies, such as personal protective equipment; 

(EK) Closing or partially closing to prevent or minimize the spread of 


COVID-19; 


(F) Delaying or modifying the schedule or performance of any medical 


procedure; or 


(G) Providing services or products in response to government appeal or 
repurposing operations to address an urgent need for personal protective 
equipment, sanitation products, or other products necessary to protect the 


public; 


(2) “COVID-19” means the novel coronavirus, SARS-CoV-2 


, and corona- 


virus disease 2019, commonly referred to as COVID-19, including any 
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mutation of SARS-CoV-2 or COVID-19; 

(3) “Healthcare provider” means a healthcare practitioner, person, or 
facility licensed, authorized, certified, registered, or regulated under title 33, 
title 63, title 68, federal law or order, or an executive order of the governor, 
including but not limited to any employees, agents, or contractors of such a 
practitioner, person, or facility, and residents, interns, students, fellows, or 
volunteers of an accredited school or of such school’s affiliated teaching or 
training hospitals or programs in Tennessee; and 

(4) “Person” means an individual, healthcare provider, sole proprietor- 
ship, corporation, limited lability company, partnership, trust, religious 
organization, association, nonprofit organization described in § 501(c) of the 
Internal Revenue Code that is exempt from federal income taxation under 
§ 501(a) of the Internal Revenue Code, 26 U.S.C. § 501(a), or any other legal 
entity whether formed as a for-profit or not-for-profit entity. 

(b) Notwithstanding any law to the contrary, there is no claim against any 
person for loss, damage, injury, or death arising from COVID-19, unless the 
claimant proves by clear and convincing evidence that the person proximately 
caused the loss, damage, injury, or death by an act or omission constituting 
gross negligence or willful misconduct. 

(c)(1) In any claim alleging loss, damage, injury, or death arising from 

COVID-19, the claimant must file a verified complaint pleading specific facts 

with particularity from which a finder of fact could reasonably conclude that 

the alleged loss, damage, injury, or death was caused by the defendant’s 
gross negligence or willful misconduct. 

(2) In any claim alleging loss, damage, injury, or death based on exposure 
to or contraction of COVID-19, the claimant must also file a certificate of 
good faith stating that the claimant or claimant’s counsel has consulted with 
a physician duly licensed to practice in the state or a contiguous bordering 
state, and the physician has provided a signed written statement that the 
physician is competent to express an opinion on exposure to or contraction of 
COVID-19 and, upon information and belief, believes that the alleged loss, 
damage, injury, or death was caused by an alleged act or omission of the 
defendant or defendants. 

(3) The failure of a claimant to satisfy the requirements of subdivisions 
(c)(1) and (2), if required by subdivision (c)(2), shall, upon motion, make the 
action subject to dismissal with prejudice. 

(d) This part does not: 

(1) Create a cause of action; 

(2) Eliminate a required element of any existing cause of action; 

(3) Affect workers’ compensation claims under the Workers’ Compensa- 
tion Law, compiled in title 50, chapter 6, including the exclusive application 
of such law; or 

(4) Amend, repeal, alter, or affect any immunity, defense, limitation of 
liability, or procedure available or required under law or contract. 
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History. 
Acts 2020 (2nd Ex. Sess.), ch. 1, § 1. 


Compiler’s Notes. 

Acts 2020 (2nd Ex. Sess.), ch. 1, § 7 provided: 
“(a) This act shall take effect upon becoming a 
law, the public welfare requiring it, and unless 
otherwise prohibited by the United States or 
Tennessee Constitution, this act applies to all 
claims arising from COVID-19 except those in 
which, on or before August 3, 2020: 

“(1) A complaint or civil warrant was filed; 

“(2) Notice of a claim was given pursuant to 
§ 9-8-402; or 
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“(3) Notice was satisfied pursuant to § 29-26- 
121(a)(3). 

“(b) This act is repealed on July 1, 2022, but 
continues to apply to any loss, illness, injury, or 
death occurring before that date to which none 
of the exceptions listed in subdivisions (a)(1)-(3) 
apply.” 


Effective Dates. 
Acts 2020 (2nd Ex. Sess.), ch. 1, § 7. August 
17, 2020. 


CHAPTER 35 


USURPATION OR FORFEITURE OF OFFICE OR 
FRANCHISE — CORPORATE MISDEEDS 


29-35-101. Grounds for action. 


Attorney General Opinions. 

A “duly qualified elector of the municipality” 
means a person qualified to vote in an election 
of the “municipality,” as that term is defined in 
T.C.A. § 7-53-101(10). Improperly appointed 
members of boards are generally viewed as de 
facto officers, and acts of such officers are con- 


sidered valid. Nevertheless, as a precaution, 
the board, once all of its members are appropri- 
ately appointed, may wish to review the actions 
taken by the earlier board and vote to ratify, 
confirm, modify, or reject such actions. OAG 
15-72, 2015 Tenn. AG LEXIS 73 (11/3/2015). 


NOTES TO DECISIONS 


4, Standing. 

Dismissal of a quo warranto action for lack of 
standing was appropriate because property 
owners and attorneys who represented prop- 
erty owners in forfeiture proceedings lacked 
standing to bring the action in their own names 


and the district attorney general declined to 
participate in the action. Heredia v. Gibbons, — 
S.W.3d —, 2019 Tenn. App. LEXIS 351 (Tenn. 
Ct. App. July 17, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 576 (Tenn. Dec. 4, 
2019). 


29-35-109. Officers entitled to bring suit. 


NOTES TO DECISIONS 


12. Private Citizen Bringing Suit. 
Dismissal of a quo warranto action for lack of 
standing was appropriate because property 
owners and attorneys who represented prop- 
erty owners in forfeiture proceedings lacked 
standing to bring the action in their own names 


and the district attorney general declined to 
participate in the action. Heredia v. Gibbons, — 
S.W.3d —, 2019 Tenn. App. LEXIS 351 (Tenn. 
Ct. App. July 17, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 576 (Tenn. Dec. 4, 
2019). 


29-35-110. Suit on relation of private individual. 


NOTES TO DECISIONS 


11. Private Citizen Suits. 

Attorney failed to follow the procedures for 
either a quo warranto writ or an ouster claim in 
the State’s name as relator to remove Disciplin- 
ary Counsel from her position as the complaint 


was brought in the attorney’s name only and 
did not comply with the statutory requirement 
that 10 or more citizens be named as relators. 
State ex rel. Moncier v. Jones, — S.W.3d —, 
2013 Tenn. App. LEXIS 379 (Tenn. Ct. App. 
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June 6, 2013), appeal denied, — S.W.3d —, 
2013 Tenn. LEXIS 920 (Tenn. Nov. 13, 2013). 
Dismissal of a quo warranto action for lack of 
standing was appropriate because property 
owners and attorneys who represented prop- 
erty owners in forfeiture proceedings lacked 
standing to bring the action in their own names 


EQUAL ACCESS TO JUSTICE 


29-37-104 


and the district attorney general declined to 
participate in the action. Heredia v. Gibbons, — 
S.W.3d —, 2019 Tenn. App. LEXIS 351 (Tenn. 
Ct. App. July 17, 2019), appeal denied, — 
S.W.3d —, 2019 Tenn. LEXIS 576 (Tenn. Dec. 4, 
2019). 


CHAPTER 37 
EQUAL ACCESS TO JUSTICE 


Section 


29-37-104. Claims and awards for fees and expenses. 


29-37-104. Claims and awards for fees and expenses. 


(a)(1) Unless otherwise provided by law, the court having jurisdiction over 
the civil action brought by a state agency or over an action for judicial review 
brought pursuant to § 4-5-322, may award reasonable and actual fees and 
other expenses not to exceed ten thousand dollars ($10,000) to the prevailing 
party unless the prevailing party is a state agency. 

(2)(A) Unless otherwise provided by law, the court having jurisdiction over 

the civil action brought by a local government or over an action for judicial 

review may award reasonable and actual fees and other expenses not to 
exceed ten thousand dollars ($10,000) to the prevailing party unless the 
prevailing party is a local government. 

(B) Asmall business that makes a claim against a local government for 
fees and expenses under this chapter that is not supported by substantial 
evidence or that is arbitrary or capricious or that is brought in bad faith for 
the purpose of harassment shall be subject to the procedures and sanc- 
tions of Tennessee Rules of Civil Procedure, Rule 11. 

(b)(1) The court may make an award pursuant to the terms of this chapter 
only if the small business has demonstrated by a preponderance of the 
evidence that the actions of the state agency were not supported by 
substantial evidence or were arbitrary and capricious or were brought in bad 
faith for the purpose of harassment. The court may, in its discretion, decline 
to make an award if it finds that special circumstances exist that would 
make an award unjust. 

(2) The court may make an award pursuant to the terms of this chapter 

only if the small business has demonstrated by a preponderance of the 
evidence that the actions of the local government were arbitrary and 
capricious or were brought in bad faith for the purpose of harassment. The 
court may, in its discretion, decline to make an award if it finds that special 
circumstances exist that would make an award unjust. 
(c)(1) In a civil action commenced by a state agency or local government, a 
small business, in order to be eligible to make a claim for fees and other 
expenses under this chapter, must file a claim with the court within thirty 
(30) days after a final judgment has been rendered. 

(2) In an action for judicial review brought in accordance with § 4-5-322 
or an action for judicial review in a case in which a local government is a 
party, a small business must specifically state in the petition for review that 
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it seeks fees and other expenses under this chapter. Failure to state shall bar 
the small business from making any claim under this chapter unless such a 
claim is filed subsequently with the court, in which event the small business 
shall be entitled to receive payment for fees or services actually rendered or 
expenses actually incurred after the notice of intent to make a claim is filed. 
(3) All claims for fees and other expenses shall include, where applicable, 
an itemized statement for those fees including the actual time expended in 
representing a party and the rate at which the fees were computed, as well 
as invoices or statements showing the actual amount of other expenses 
incurred. 
(d)(1) Awards provided for in this chapter against a state agency shall, upon 
order of the court, be paid by the department of finance and administration 
from the general fund, except in the case of awards in cases involving the 
department of transportation, in which case the payment shall be made from 


the general highway fund. 


(2) Awards provided for in this chapter against a local government shall, 
upon order of the court, be paid by the local government. 


(e) [Deleted by 2016 amendment.] 


History. 
Acts 1984, ch. 495, § 4; 1989, ch. 365, §§ 2-6; 
2010, ch. 1030, § 11; 2016, ch. 797, § 10. 


Amendments. 

The 2016 amendment deleted (e) which read: 
“(e) The department of finance and administra- 
tion shall report annually to the speaker of the 
house of representatives, the speaker of the 
senate, the chairs of the finance, ways and 
means committees of the house of representa- 


tives and the senate and the office of legislative 
budget analysis the amount of fees and other 
expenses paid during the preceding fiscal year, 
and shall describe the number, nature, and 
amount of the awards, the claims involved in 
the action, and other relevant information 
which might aid the general assembly in evalu- 
ating the scope and impact of these awards.” 


Effective Dates. 
Acts 2016, ch. 797, § 19. April 14, 2016. 


NOTES TO DECISIONS 


3. Attorney Fees. 

Trial court did not abuse its discretion in 
dismissing an attorney’s claim for attorney fees 
under the Equal Access to Justice Act because 
the action was brought by the attorney, not by a 
state agency, and was not a suit for judicial 


review under the Administrative Procedures 
Act. Moncier v. Bd. of Profl Responsibility of 
the Supreme Court of Tenn., — S.W.3d —, 2013 
Tenn. App. LEXIS 380 (Tenn. Ct. App. June 6, 
2013), appeal denied, — S.W.3d —, 2013 Tenn. 
LEXIS 915 (Tenn. Nov. 13, 20138). 


CHAPTER 38 
DRUG DEALER LIABILITY ACT 


29-38-103. Legislative findings. 


NOTES TO DECISIONS 


1. In General. 

If individuals could prove that drug compa- 
nies intentionally participated in the illegal 
drug market by facilitating the marketing or 
distribution of opioids, separate and distinct 
from the drug companies participation in the 


legal drug market, then the legislatively cre- 
ated form of market liability applied to that 
conduct. Effler v. Purdue Pharma L.P, — 
S.W.3d —, 2020 Tenn. LEXIS 594 (Tenn. Dec. 
17, 2020). 
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29-38-104. Chapter definitions. 


DRUG DEALER LIABILITY ACT 


29-38-106 


NOTES TO DECISIONS 


ANALYSIS 


1. Applicability. 
Bi Participation in the Illegal Drug Market. 


1. Applicability. 

Plain meaning of the language of the Tennes- 
see Drug Dealer Liability Act, T.C.A. §§ 29-38- 
101 to 29-38-116, suggests that it applies to a 
corporation that knowingly distributes or com- 
mits an act intended to facilitate the produc- 
tion, marketing, distribution or sale of opioids 
to a person who does not have a valid prescrip- 


tion. Effler v. Purdue Pharma L.P., — S.W.3d 
—, 2020 Tenn. LEXIS 594 (Tenn. Dec. 17, 
2020). 


2. Participation in the Illegal Drug Mar- 
ket. 

Broad definition of “participation in the ille- 
gal drug market” in the Tennessee Drug Dealer 
Liability Act, T.C.A. §§ 29-38-101 to 29-38-116, 
included the alleged distribution and facilita- 
tion of the marketing or distribution of an 
illegal drug. Effler v. Purdue Pharma L.P., — 
S.W.3d —, 2020 Tenn. LEXIS 594 (Tenn. Dec. 
17, 2020), 


29-38-105. Liability for participation in the illegal drug market — 
Exception for law enforcement in official investigations. 


NOTES TO DECISIONS 


ANALYSIS 


ie Standing. 
2: Cause of Action. 


1. Standing. 

District attorneys lacked standing to sue 
drug companies for the drug companies’ alleged 
knowing participation in the diversion of opioid 
medications for illegal use because the Tennes- 
see Drug Dealer Liability Act, T.C.A. §§ 29-38- 
101 to 29-38-116, did not name the district 
attorneys as parties who could sue under the 
Act. The district attorneys were not serving as 
authorized counsel for any governmental enti- 
ties, but as plaintiffs with retained counsel. 
Effler v. Purdue Pharma L.P,, — S.W.3d —, 
2020 Tenn. LEXIS 594 (Tenn. Dec. 17, 2020). 


2. Cause of Action. 

Individuals, who alleged that they were 
harmed by exposure to opioids in utero, stated 
a claim against drug companies based on alle- 
gations of intentional and purposeful participa- 
tion in the illegal opioid market because the 
individuals alleged that the companies know- 
ingly and purposefully participated in the ille- 
gal drug market by deceptively and aggres- 
sively marketing their opioid medications, 
encouraging doctors to over-prescribe opioids, 
and over-supplying opioids for distribution in 
the counties where the individuals were ex- 
posed. Effler v. Purdue Pharma L.P., — S.W.3d 
—, 2020 Tenn. LEXIS 594 (Tenn. Dec. 17, 
2020). 


29-38-106. Persons allowed to bring an action for damages — Persons 
against whom damages may be sought — What damages 


may be sought. 


Attorney General Opinions. 


dependency. OAG 13-01 (revised), 2013 Tenn. 


Liability for infants born with narcotic drug AG LEXIS 12 (2/1/13). 


NOTES TO DECISIONS 


ANALYSIS 


if In General. 
1M Cause of Action. 


1. In General. 
District attorneys lacked standing to sue 
drug companies for the drug companies’ alleged 


knowing participation in the diversion of opioid 
medications for illegal use because the Tennes- 
see Drug Dealer Liability Act, T.C.A. §§ 29-38- 
101 to 29-38-116, did not name the district 
attorneys as parties who could sue under the 
Act. The district attorneys were not serving as 
authorized counsel for any governmental enti- 
ties, but as plaintiffs with retained counsel. 


29-38-109 


Effler v. Purdue Pharma L.P., — S.W.3d —, 
2020 Tenn. LEXIS 594 (Tenn. Dec. 17, 2020). 


2. Cause of Action. 

Individuals, who alleged that they were 
harmed by exposure to opioids in utero, stated 
a claim against drug companies based on alle- 
gations of intentional and purposeful participa- 
tion in the illegal opioid market because the 
individuals alleged that the companies know- 
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ingly and purposefully participated in the ille- 
gal drug market by deceptively and aggres- 
sively marketing their opioid medications, 
encouraging doctors to over-prescribe opioids, 
and over-supplying opioids for distribution in 
the counties where the individuals were ex- 
posed. Effler v. Purdue Pharma L.P., — S.W.3d 
—, 2020 Tenn. LEXIS 594 (Tenn. Dec. 17, 
2020). 


29-38-109. Target communities for different offense levels. 


NOTES TO DECISIONS 


1. Target Community. 

When individuals alleged that drug compa- 
nies distributed millions of opioids throughout 
seven judicial districts encompassing numer- 
ous Tennessee counties, the alleged conduct 
and the quantity of opioids involved made this 


a Level 4 offense so that the illegal drug market 
target community was the entire State of Ten- 
nessee. Effler v. Purdue Pharma L.P., — S.W.3d 
—, 2020 Tenn. LEXIS 594 (Tenn. Dec. 17, 
2020). 


29-38-116. Representation by prosecuting attorney — Motion for stay 
of action during drug investigation or prosecution. 


NOTES TO DECISIONS 


1. In General. 

District attorneys lacked standing to sue 
drug companies for the drug companies’ alleged 
knowing participation in the diversion of opioid 
medications for illegal use because the Tennes- 
see Drug Dealer Liability Act, T.C.A. §§ 29-38- 
101 to 29-38-116, did not name the district 


attorneys as parties who could sue under the 
Act. The district attorneys were not serving as 
authorized counsel for any governmental enti- 
ties, but as plaintiffs with retained counsel. 
Effler v. Purdue Pharma L.P., — S.W.3d —, 
2020 Tenn. LEXIS 594 (Tenn. Dec. 17, 2020). 


CHAPTER 39 


COMPENSATION FOR ECONOMIC AND 
NONECONOMIC DAMAGES 


Section 
29-39-103. Findings by trier of fact. 
29-39-104. Punitive damages. 


29-39-101. Chapter definitions. 


Attorney General Opinions. 
Healthcare liability actions under the Ten- 


29-39-102. Civil damage awards. 


Law Reviews. 

The Best Welfare Point: A New Compensa- 
tion Criterion and Goal for Tort Law, 48 U. 
Mem. L. Rev. 145 (2017). 


nessee Civil Justice Act of 2011. OAG 12-58, 
2012 Tenn. AG LEXIS 58 (5/31/12). 


Attorney General Opinions. 

Healthcare liability actions under the Ten- 
nessee Civil Justice Act of 2011. OAG 12-58, 
2012 Tenn. AG LEXIS 58 (5/31/12). 
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COMPENSATION FOR DAMAGES 


29-39-102 


NOTES TO DECISIONS 


ANALYSIS 


ai Procedure. 
2. Constitutionality. 


1. Procedure. 

Jury should make its award as if the statu- 
tory cap does not exist, and the jury’s award 
should be based only on its determination of the 
allocation of fault in the case and its determi- 
nation of the type and amount of damages. 
Monypeny v. Kheiv, — S.W.38d —, 2015 Tenn. 
App. LEXIS 187 (Tenn. Ct. App. Apr. 1, 2015). 

Subsection (b) is applicable to those situa- 
tions where liability has been assigned to mul- 
tiple tortfeasors, and that was not the situation 
presented here, and an allocation of fault 
among multiple defendants does not reduce the 
overall award, and in some cases, a fault allo- 
cation to a plaintiff can reduce the damages to 
an amount below the cap, making the cap 
inapplicable and unnecessary; in personal in- 
jury cases, the trial court should first reduce 
the jury’s award of non-economic damages by 
the percentage of comparative fault, and then, 
if the adjusted award is still above the statu- 
tory cap, the court should reduce the award 
further to comport with the cap. Monypeny v. 
Kheiv, — S.W.3d —, 2015 Tenn. App. LEXIS 
187 (Tenn. Ct. App. Apr. 1, 2015). 

Statutory cap is a per plaintiff cap; each 
injured plaintiff is subject to the statutory cap. 
T.C.A. § 29-39-102(e) addresses the all-too- 
common scenario in which an injured plaintiff 
suffers more than one type of noneconomic 
damage, and when one injured plaintiff seeks 
compensation for both personal injuries and 
loss of consortium, the statute limits that plain- 
tiff to one award of noneconomic damages for 
all injuries not to exceed $750,000. Yebuah v. 
Ctr. for Urological Treatment, PLC, — S.W.3d 
—, 2020 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
May 28, 2020). 

Repeated phrase “each injured plaintiff’ in 
T.C.A. § 29-39-102(a), (e) tells the court that 
the legislature chose to impose a per plaintiff 
limit on noneconomic damages; given the legis- 
lature’s choice to impose a per plaintiff cap, 
when there are two injured plaintiffs, the cap 
should be applied separately to the noneco- 
nomic damages awarded to each injured plain- 
tiff. Yebuah v. Ctr. for Urological Treatment, 
PLC, — S.W.3d —, 2020 Tenn. App. LEXIS 250 
(Tenn. Ct. App. May 28, 2020). 

Trial court correctly reduced the noneco- 
nomic damages adjusted for the decedent’s 
fault to the statutory cap amount before appor- 
tioning the damages among the entities found 
at fault for the injuries, and consistent with the 
doctrine of comparative fault, the court then 
appropriately apportioned the statutory cap 
amount among the company and the nonpar- 


ties that caused or contributed to the injuries. 
Davis v. 3M Co., — S.W.3d —, 2020 Tenn. App. 
LEXIS 301 (Tenn. Ct. App. June 30, 2020). 

Court does not read T.C.A. § 29-39-102(b) as 
limiting its approach to only cases involving 
multiple defendants; the trial court should first 
reduce the jury’s award of noneconomic dam- 
ages by the percentage of plaintiffs fault if less 
than 50 percent and if the award of noneco- 
nomic damages adjusted for the plaintiffs fault 
still exceeds the statutory cap, the court should 
reduce the award to the cap amount and appor- 
tion the amount among the persons or entities 
found at fault other than the plaintiff based 
upon the percentage of fault for each. Davis v. 
3M Co., — S.W.3d —, 2020 Tenn. App. LEXIS 
301 (Tenn. Ct. App. June 30, 2020). 

Noneconomic damages, up to the amount of 
the statutory cap, are apportioned among all 
the liable defendants; by implication then, the 
amount of noneconomic damages must be re- 
duced by the fault, if any, of the plaintiff before 
application of the cap. Davis v. 3M Co., — 
S.W.3d —, 2020 Tenn. App. LEXIS 301 (Tenn. 
Ct. App. June 30, 2020). 


2. Constitutionality. 

Trial court erred in considering the defen- 
dants’ motion for partial summary judgment 
and the plaintiffs’ constitutional challenge be- 
cause the matter was premature where the 
statutory cap on non-economic damages would 
have no relevance in the case unless and until 
the plaintiffs obtained a verdict in excess of 
that cap, whether the cap was implicated in the 
case thus remained an open question, and the 
issue of the constitutionality of that cap was not 
ripe for determination, and such consideration 
properly should await a verdict in favor of the 
plaintiffs in excess of the statutory cap, should 
the same occur. Clark v. Cain, 479 S.W.3d 830, 
2015 Tenn. LEXIS 829 (Tenn. Oct. 16, 2015). 

Statutory cap on noneconomic damages does 
not violate the right to trial by jury under the 
Tennessee Constitution because the right to 
trial by jury under the Tennessee Constitution 
is satisfied when an unbiased and impartial 
jury makes a factual determination regarding 
the amount of noneconomic damages, if any, 
sustained by the plaintiff; that right is not 
violated when a judge then applies, as a matter 
of law, the statutory cap on noneconomic dam- 
ages. McClay v. Airport Mgmt. Servs., LLC, 596 
S.W.3d 686, 2020 Tenn. LEXIS 84 (Tenn. Feb. 
26, 2020). 

Statutory cap on noneconomic damages does 
not violate the separation of powers doctrine 
under the Tennessee Constitution because it is 
a substantive change in the law that was 
within the General Assembly’s legislative au- 
thority to enact; the statutory cap does not 
interfere with the judicial power of the courts to 
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interpret and apply law, but to the contrary, 
courts exercise their judicial authority, and 
fulfill their constitutional responsibilities, by 
applying it to the cases before them. McClay v. 
Airport Mgmt. Servs., LLC, 596 S.W.3d 686, 
2020 Tenn. LEXIS 84 (Tenn. Feb. 26, 2020). 

Statutory cap on noneconomic damages does 
not violate the right to trial by jury, the doctrine 
of separation of powers, or the equal protection 
provisions of the Tennessee Constitution. Mc- 
Clay v. Airport Mgmt. Servs., LLC, 596 S.W.3d 
686, 2020 Tenn. LEXIS 84 (Tenn. Feb. 26, 
2020). 

With no evidence that the General Assembly 
acted with the purpose of discriminating 
against women in enacting the statutory cap on 
noneconomic damages, the statute does not 
violate the Tennessee Constitution by discrimi- 
nating disproportionately against women; 
without evidence of discriminatory purpose, 
disparate impact alone does not violate the 
equal protection provisions of the Tennessee 
Constitution. McClay v. Airport Mgmt. Servs., 
LLC, 596 S.W.3d 686, 2020 Tenn. LEXIS 84 
(Tenn. Feb. 26, 2020). 


29-39-103. Findings by trier of fact. 
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Tennessee Supreme Court had held that the 
statutory cap on noneconomic damages did not 
violate the right to a jury trial, the doctrine of 
separation of powers, or the equal protection 
provisions of the Tennessee Constitution, and 
the court was bound by that decision. Yebuah v. 
Ctr. for Urological Treatment, PLC, — S.W.3d 
—, 2020 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
May 28, 2020). 

Statutory cap only applied prospectively to 
causes of action that accrued on or after the 
effective date of the statute, and thus it did not 
diminish any vested property rights. Yebuah v. 
Ctr. for Urological Treatment, PLC, — S.W.3d 
—, 2020 Tenn. App. LEXIS 250 (Tenn. Ct. App. 
May 28, 2020). 

Plaintiffs failed to establish that the statute 
is unconstitutional on its face, so the trial court 
did not err in applying the statutory cap sepa- 
rately to the noneconomic damages awarded to 
each injured plaintiff. Yebuah v. Ctr. for Uro- 
logical Treatment, PLC, — S.W.3d —, 2020 
Tenn. App. LEXIS 250 (Tenn. Ct. App. May 28, 
2020). 


(a) If liability is found in a civil action, then the trier of fact, in addition to 
other appropriate findings, shall make separate findings for each claimant 


specifying the amount of: 


(1) Any past damages for each of the following types of damages: 
(A) Medical and other costs of health care; 
(B) Other economic damages; and 


(C) Noneconomic damages; and 


(2) Any future damages and the periods over which they will accrue for 
each of the following types of damages: 
(A) Medical and other costs of health care; 
(B) Other economic damages; and 


(C) Noneconomic damages. 


(b) If the plaintiff claims a catastrophic loss or injury has occurred, and if 


there is a disputed issue of fact regarding whether such loss or injury has 
occurred, the trier of fact must make a specific finding of fact, by special 
verdict, that the loss or injury suffered by the plaintiff is catastrophic as 
defined in § 29-39-102(d). 

(c) The calculation of all future medical care and other costs of health care 
and future noneconomic losses must reflect the costs and losses during the 
period of time the claimant will sustain those costs and losses. The calculation 
for other economic loss must be based on the losses during the period of time 
the claimant would have lived but for the injury upon which the claim is based. 
All such calculations of future losses shall be adjusted to reflect net present 
value. 


History. 
Acts 2011, ch. 510, § 10; 2013, ch. 379, § 1. 


Compiler’s Notes. 
Acts 2011, ch. 510, § 1 provided that the act 
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shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 24 provided that the 
act, which enacted this chapter, shall apply to 
all liability actions for injuries, deaths and 
losses covered by this act which accrue on or 
after October 1, 2011. 


Amendments. 
The 2013 amendment deleted “, on an annual 
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basis,” following “will accrue” in the introduc- 
tory paragraph of (a)(2). 


Effective Dates. 
Acts 20138, ch. 379, § 2. May 14, 2018. 


Attorney General Opinions. 

Healthcare liability actions under the Ten- 
nessee Civil Justice Act of 2011. OAG 12-58, 
2012 Tenn. AG LEXIS 58 (5/31/12). 


(a) In a civil action in which punitive damages are sought: 

(1) Punitive damages may only be awarded if the claimant proves by clear 
and convincing evidence that the defendant against whom punitive damages 
are sought acted maliciously, intentionally, fraudulently or recklessly; 

(2) In an action in which the claimant seeks an award of punitive 
damages, the trier of fact in a bifurcated proceeding shall first determine 
whether compensatory damages are to be awarded and in what amount and 
by special verdict whether each defendant’s conduct was malicious, inten- 
tional, fraudulent or reckless and whether subdivision (a)(7) applies; 

(3) If a jury finds that the defendant engaged in malicious, intentional, 
fraudulent, or reckless conduct, then the court shall promptly commence an 
evidentiary hearing in which the jury shall determine the amount of 
punitive damages, if any; 

(4) In all cases involving an award of punitive damages, the trier of fact, 
in determining the amount of punitive damages, shall consider, to the extent 
relevant, the following: the defendant’s financial condition and net worth; 
the nature and reprehensibility of the defendant’s wrongdoing; the impact of 
the defendant’s conduct on the plaintiff; the relationship of the defendant to 
the plaintiff; the defendant’s awareness of the amount of harm being caused 
and the defendant’s motivation in causing such harm; the duration of the 
defendant’s misconduct and whether the defendant attempted to conceal 
such misconduct; the expense plaintiff has borne in attempts to recover the 
losses; whether the defendant profited from the activity, and if defendant did 
profit, whether the punitive award should be in excess of the profit in order 
to deter similar future behavior; whether, and the extent to which, defendant 
has been subjected to previous punitive damage awards based upon the 
same wrongful act; whether, once the misconduct became known to defen- 
dant, defendant took remedial action or attempted to make amends by 
offering a prompt and fair settlement for actual harm caused; and any other 
circumstances shown by the evidence that bear on determining a proper 
amount of punitive damages. The trier of fact shall be instructed that the 
primary purpose of punitive damages is to punish the wrongdoer and deter 
similar misconduct in the future by the defendant and others while the 
purpose of compensatory damages is to make the plaintiff whole; 

(5) Punitive or exemplary damages shall not exceed an amount equal to 
the greater of: 

(A) Two (2) times the total amount of compensatory damages awarded; 
or 
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(B) Five hundred thousand dollars ($500,000); 

(6) The limitation on the amount of punitive damages imposed by subdi- 
vision (a)(5) shall not be disclosed to the jury, but shall be applied by the 
court to any punitive damages verdict; 

(7) The limitation on the amount of punitive damages imposed by subdi- 
vision (a)(5) shall not apply to actions brought for damages or an injury: 

(A) If the defendant had a specific intent to inflict serious physical 
injury, and the defendant’s intentional conduct did, in fact, injure the 
plaintiff; 

(B) If the defendant intentionally falsified, destroyed or concealed 
records containing material evidence with the purpose of wrongfully 
evading liability in the case at issue; provided, however, that this subsec- 
tion (a) does not apply to the good faith withholding of records pursuant to 
privileges and other laws applicable to discovery, nor does it apply to the 
management of records in the normal course of business or in compliance 
with the defendant’s document retention policy or state or federal regula- 
tions; 

(C) If the defendant was under the influence of alcohol, drugs or any 
other intoxicant or stimulant, resulting in the defendant’s judgment being 
substantially impaired, and causing the injuries or death. For purposes of 
this subsection (a), a defendant shall not be deemed to be under the 
influence of drugs or any other intoxicant or stimulant, if the defendant 
was using lawfully prescribed drugs administered in accordance with a 
prescription or over-the-counter drugs in accordance with the written 
instructions of the manufacturer; or 

(D) If the defendant’s act or omission results in the defendant being 
convicted of a felony under the laws of this state, another state, or under 
federal law, and that act or omission caused the damages or injuries; 

(8) If there is a disputed issue of fact, the trier of fact, by special verdict, 
shall determine whether the exceptions set forth in subdivision (a)(7) apply 
to the defendant and the cause of action; 

(9) The culpability of a defendant for punitive damages whose liability is 
alleged to be vicarious shall be determined separately from that of any 
alleged agent, employee or representative. 

(b) Nothing in this section shall be construed as creating a right to an award 
of punitive damages or to limit the duty of the court, or the appellate courts, to 
scrutinize all punitive damage awards, ensure that all punitive damage 
awards comply with applicable procedural, evidentiary and constitutional 
requirements, and to order remittitur when appropriate. 

(c) The seller of a product other than the manufacturer shall not be liable for 
punitive damages, unless the seller exercised substantial control over that 
aspect of the design, testing, manufacture, packaging or labeling of the product 
that caused the harm for which recovery of damages is sought; the seller 
altered or modified the product and the alteration or modification was a 
substantial factor in causing the harm for which recovery of damages is sought; 
or the seller had actual knowledge of the defective condition of the product at 
the time the seller supplied the same. 

(d)(1) Except as provided in subdivision (d)(2), punitive damages shall not be 

awarded in a civil action involving a drug or device if the drug or device 
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which allegedly caused the claimant’s harm: 

(A) Was manufactured and labeled in relevant and material respects in 
accordance with the terms of an approval or license issued by the federal 
food and drug administration under the Federal Food, Drug, and Cosmetic 
Act, 52 Stat. 1040, compiled in 21 U.S.C. §§ 301-392, as amended, or the 
Public Health Service Act, 53 Stat. 682, compiled in 42 U.S.C. §§ 201- 
300cc-15; or 

(B) Was an over-the-counter drug or device marketed pursuant to 
federal regulations, was generally recognized as safe and effective and as 
not being misbranded pursuant to the applicable federal regulations, and 
satisfied in relevant and material respects each of the conditions contained 
in the applicable regulations and each of the conditions contained in an 
applicable monograph. 

(2) Subdivision (d)(1) shall not apply in an action against a manufacturer 
of a drug or device, if, at any time before the event alleged to have caused the 
harm, the manufacturer, in violation of applicable regulations of the food 
and drug administration: 

(A) Withheld from the food and drug administration information known 
to be material and relevant to the harm that the claimant allegedly 
suffered; or 

(B) Misrepresented to the food and drug administration information of 
that type. 

(3) For purposes this subsection (d): 

(A) “Device” has the same meaning as in the Federal Food, Drug, and 
Cosmetic Act, 52 Stat. 1040, 1041, codified in 21 U.S.C. § 321(h); 

(B) “Drug” has the same meaning as in the Federal Food, Drug, and 
Cosmetic Act, 52 Stat. 1040, 1041, codified in 21 U.S.C. § 321(g)(1). 

(e) Punitive damages shall not be awarded in any civil action when a 
defendant demonstrates by a preponderance of the evidence that it was in 
substantial compliance with applicable federal and state regulations setting 
forth specific standards applicable to the activity in question and intended to 
protect a class of persons or entities that includes the plaintiff, if those 
regulations were in effect at the time the activity occurred. 

(f) Nothing contained in this chapter shall be construed to limit a court’s 
authority to enter judgment as a matter of law prior to or during a trial on a 
claim for punitive damages. 

(g)(1) Notwithstanding subdivision (a)(9), punitive damages may be awarded 

against a defendant based on vicarious liability for the acts or omissions of 

an agent or employee only if the finder of fact determines by special verdict 
based on clear and convincing evidence that one or more of the following has 
occurred: 

(A) The act or omission was committed by a person employed in a 
management capacity while that person was acting within the scope of 
employment; 

(B) The defendant was reckless in hiring, retaining, supervising or 
training the agent or employee and that recklessness was the proximate 
cause of the act or omission that caused the loss or injury; or 

(C) The defendant authorized, ratified or approved the act or omission 
with knowledge or conscious or reckless disregard that the act or omission 
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(2) Nothing in this subsection (g) shall be construed to expand or increase 
the scope of vicarious liability or punitive damages liability under Tennessee 


law. 


(3) For purposes of this subsection (g), “a person employed in a manage- 
ment capacity” means an employee with authority to set policy and exercise 
control, discretion, and independent judgment over a significant scope of the 


employer’s business. 


History. 
Acts 2011, ch. 510, § 10; 2012, ch. 902,.§ 2; 
2013, ch. 224, § 1. 


Compiler’s Notes. 

Acts 2011, ch. 510, § 1 provided that the act 
shall be known and cited as the “Tennessee 
Civil Justice Act of 2011.” 

Acts 2011, ch. 510, § 23 provided that for the 
avoidance of any doubt with respect to the 
intent of the legislature, if the punitive dam- 
ages limits established in § 29-39-104(a)(5) 
would be invalid due to the exceptions to the 
limits set forth in § 29-39-104(a)(7), then § 29- 
39-104(a)(7) shall be severed to preserve the 
application of § 29-39-104(a)(5). 

Acts 2011, ch. 510, § 24 provided that the 
act, which enacted this chapter, shall apply to 
all liability actions for injuries, deaths and 
losses covered by this act which accrue on or 
after October 1, 2011. 

Acts 2018, ch. 224, § 2 provided that the act, 


which added subsection (g), shall apply to all 
actions accruing on or after July 1, 2013. 


Amendments. 
The 2012 amendment added (a)(7)(D). 
The 2013 amendment added (g). 


Effective Dates. 
Acts 2012, ch. 902, § 3. June 12, 2012. 
Acts 2013, ch. 224, § 2. July 1, 20138. 


Law Reviews. 

Products Liability and Economic Activity: An 
Empirical Analysis of Tort Reform’s Impact on 
Businesses, Employment, and Production (Jo- 
anna M. Shepherd), 66 Vand. L. Rev. 257 
(2018). 


Attorney General Opinions. 

Healthcare liability actions under the Ten- 
nessee Civil Justice Act of 2011. OAG 12-58, 
2012 Tenn. AG LEXIS 58 (5/31/12). 


NOTES TO DECISIONS 


ANALYSIS 


1 Applicability. 
yi Compliance. 
2.5. Constitutionality. 


1. Applicability. 

New law if applicable would have called for a 
large reduction in punitive damages, but the 
court was bound by the law existing prior to the 
enactment of the statute; the prior law was 
more lenient. Wilson v. Americare Sys., — 
S.W.3d —, 2014 Tenn. App. LEXIS 95 (Tenn. Ct. 
App. Feb. 25, 2014). 

Federal Motor Carrier Safety Regulations 
did not preempt the statute governing assess- 
ment of liability for punitive damages between 
a principal and agent because the statute did 
not conflict with federal law by insulating a 
principal from liability for the negligence of an 
agent. Poole v. Dealers Warehouse Corp., — 
S.W.3d —, 2018 Tenn. App. LEXIS 629 (Tenn. 
Ct. App. Oct. 29, 2018). 

Special employer was not jointly and sever- 
ally liable for punitive damages assessed 
against an employee because (1) no statutory 
basis for the employee’s vicarious liability was 


proved, and (2) any noncompliance by the em- 
ployer with the Federal Motor Carrier Safety 
Regulations was no basis for such liability, as 
punitive damages were not assessed against 
the employee on this basis. Poole v. Dealers 
Warehouse Corp., — S.W.3d —, 2018 Tenn. 
App. LEXIS 629 (Tenn. Ct. App. Oct. 29, 2018). 

Homeowners were not entitled to an award of 
attorney’s fees against a developer as punitive 
damages because attorney’s fees were meant to 
be compensatory. Innerimages, Inc. v. Newman, 
579 S.W.3d 29, 2019 Tenn. App. LEXIS 153 
(Tenn. Ct. App. Mar. 26, 2019). 


2. Compliance. 

While an award of punitive damages was 
appropriate when a timeshare developer was 
found to have violated the Tennessee Time- 
share Act, T.C.A. § 66-32-101 et seq., and the 
Tennessee Consumer Protection Act, T.C.A. 
§ 47-18-101 et seq., and was guilty of fraud and 
misrepresentation, the amount of the award 
had to be reduced because of the statutory cap. 
Overton v. Westgate Resorts, Ltd., L.P., — 
S.W.3d —, 2015 Tenn. App. LEXIS 45 (Tenn. Ct. 
App. Jan. 30, 2015), appeal denied, — S.W.3d 
—, 2015 Tenn. LEXIS 515 (Tenn. June 15, 
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2015), cert. denied, Westgate Resorts, Ltd., L.P. 
v. Overton, 1386 S. Ct. 486 (U.S. 2015), 193 L. 
Ed. 2d 350, 2015 U.S. LEXIS 7049. 

Because a trial court did not conduct a bifur- 
cated hearing on the amount of punitive dam- 
ages, it was necessary to vacate the award of 
punitive damages and remand for further pro- 
ceedings. The court was to enter a revised order 
regarding its decision to impose punitive dam- 
ages from the evidence, clarifying whether it 
found by clear and convincing evidence that a 
lessor acted intentionally, fraudulently, mali- 
ciously, or recklessly. If it did, the court was to 
hold an additional hearing as to the amount of 
punitive damages to be awarded, if any. Hud- 
son, Holeyfield & Banks, G.P. v. MNR Hosp., 
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LLC, — S.W.3d —, 2020 Tenn. App. LEXIS 358 
(Tenn. Ct. App. Aug. 7, 2020). 


2.5. Constitutionality. 

Punitive damages bar set forth in T.C.A. 
§ 29-39-104 violated individual right to trial by 
jury set forth in Tennessee Constitution. Lin- 
denberg v. Jackson Nat'l Life Ins. Co., 912 F.3d 
348, 2018 FED App. 280P, 2018 U.S. App. 
LEXIS 36097 (6th Cir. Dec. 21, 2018), cert. 
denied, 205 L. Ed. 2d 385, 140 S. Ct. 624, — 
U.S. —, 2019 U.S. LEXIS 7399 (U.S. Dec. 9, 
2019), cert. denied, Tennessee v. Lindenberg, 
205 L. Ed. 2d 385, 140 S. Ct. 635, — U.S. —, 
2019 U.S. LEXIS 7511 (U.S. Dec. 9, 2019). 
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CHAPTER 40 


UNIFORM COMMERCIAL REAL ESTATE 
RECEIVERSHIP ACT 


Short title. 

Chapter definitions. 

Notice and opportunity for hearing. 

Scope — Exclusions. 

Power of court. 

Appointment of receiver. 

Disqualification from appointment as receiver — Disclosure of interest. 
Receiver’s bond — Alternative security. 

Status of receiver as lien creditor. 

Security agreement covering after-acquired property. 

Collection and turnover of receivership property. 

Powers and duties of receiver. 

Duties of owner. 

Stay — Injunction. 

Engagement and compensation of professional. 

Use or transfer of receivership property not in ordinary course of business. 
Executory contract. 

Defenses and immunities of receiver. 

Interim report of receiver. 

Notice of appointment — Claim against receivership — Distribution to creditors. 
Fees and expenses. 

Removal of receiver — Replacement — Termination of receivership. 
Final report of receiver — Discharge. 

Receivership in another state — Ancillary proceeding. 

Effect of enforcement by mortgagee. 

Uniformity of application and construction. 

Relation to electronic signatures in global and national commerce act. 
Transition. 


29-40-101. Short title. 


This chapter shall be known and may be cited as the “Uniform Commercial 
Real Estate Receivership Act.” 


History. 


Acts 2018, ch. 731, § 1. 


Effective Dates. 
Acts 2018, ch. 731, § 3. July 1, 2018. 
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29-40-102. Chapter definitions. 


As used in this chapter: 
(1) “Affiliate” means: 
(A) With respect to an individual: 
(i) A companion of the individual; 
(ii) A lineal ancestor or descendant, whether by blood or adoption, of: 
(a) The individual; or 
(b) A companion of the individual; 

(iii) A companion of an ancestor or descendant described in subdivi- 
sion (1)(A)(ii); 

(iv) Asibling, aunt, uncle, great aunt, great uncle, first cousin, niece, 
nephew, grandniece, or grandnephew of the individual, whether related 
by the whole or the half blood or adoption, or a companion of any of 
them; or 

(v) Any other individual occupying the residence of the individual; 
and 
(B) With respect to a person other than an individual: 

(i) Another person that directly or indirectly controls, is controlled by, 
or is under common control with the person; 

(ii) An officer, director, manager, member, partner, employee, or 
trustee or other fiduciary of the person; or 

(iii) A companion of, or an individual occupying the residence of, an 
individual described in subdivision (1)(B)G) or (1)(B)i); 

(2) “Companion” means: 

(A) The spouse of an individual; 
(B) The domestic partner of an individual; or 
(C) Another individual in a civil union with an individual; 

(3) “Court” means a chancery court in this state; 

(4) “Executory contract” means a contract, including a lease, under which 
each party has an unperformed obligation and the failure of a party to 
complete performance would constitute a material breach; 

(5) “Governmental unit” means an office, department, division, bureau, 
board, commission, or other agency of this state or a subdivision of this state; 

(6) “Lien” means an interest in property that secures payment or perfor- 
mance of an obligation; 

(7) “Mortgage” means a record, however denominated, that creates or 
provides for a consensual lien on real property or rents, even if the mortgage 
also creates or provides for a lien on personal property; 

(8) “Mortgagee” means a person entitled to enforce an obligation secured 
by a mortgage; 

(9) “Mortgagor” means a person that grants a mortgage or a successor in 
ownership of the real property described in the mortgage; 

(10) “Owner” means the person for whose property a receiver is 
appointed; 

(11) “Person” means an individual; estate; business or nonprofit entity; 
public corporation; government or governmental subdivision, agency, or 
instrumentality; or other legal entity; 
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(12) “Proceeds” means the following property: 

(A) Whatever is acquired on the sale, lease, license, exchange, or other 
disposition of receivership property; 

(B) Whatever is collected on, or distributed on account of, receivership 
property; 

(C) Rights arising out of receivership property; 

(D) To the extent of the value of receivership property, claims arising 
out of the loss, nonconformity, or interference with the use of, defects or 
infringement of rights in, or damage to the property; or 

(EK) To the extent of the value of receivership property and to the extent 
payable to the owner or mortgagee, insurance payable by reason of the loss 
or nonconformity of, defects or infringement of rights in, or damage to the 
property; 

(13) “Property” means all of a person’s right, title, and interest, both legal 
and equitable, in real and personal property, tangible and intangible, 
wherever located and however acquired. “Property” includes proceeds, 
products, offspring, rents, or profits of or from the property; 

(14) “Receiver” means a person appointed by the court as the court’s 
agent, and subject to the court’s direction, to take possession of, manage, 
and, if authorized by this chapter or court order, transfer, sell, lease, license, 
exchange, collect, or otherwise dispose of receivership property; 

(15) “Receivership” means a proceeding in which a receiver is appointed; 

(16) “Receivership property” means the property of an owner which is 
described in the order appointing a receiver or a subsequent order. “Receiv- 
ership property” includes any proceeds, products, offspring, rents, or profits 
of or from the property; 

(17) “Record”, used as a noun, means information that is inscribed on a 
tangible medium or that is stored on an electronic or other medium and is 
retrievable in perceivable form; 

(18) “Rents” means: 

(A) Sums payable for the right to possess or occupy, or for the actual 
possession or occupation of, real property of another person; 

(B) Sums payable to a mortgagor under a policy of rental-interruption 
insurance covering real property; 

(C) Claims arising out of a default in the payment of sums payable for 
the right to possess or occupy real property of another person; 

(D) Sums payable to terminate an agreement to possess or occupy real 
property of another person; 

(KE) Sums payable to a mortgagor for payment or reimbursement of 
expenses incurred in owning, operating, and maintaining real property or 
constructing or installing improvements on real property; or 

(F) Other sums payable under an agreement relating to the real 
property of another person that constitute rents under the law of this 
state, other than this chapter; 

(19) “Secured obligation” means an obligation the payment or perfor- 
mance of which is secured by a security agreement; 

(20) “Security agreement” means an agreement that creates or provides 
for a lien; 
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(21) “Sign” means, with present intent to authenticate or adopt a record: 
(A) To execute or adopt a tangible symbol; or 
(B) To attach to or logically associate with the record an electronic 
sound, symbol, or process; and 
(22) “State” means a state of the United States, the District of Columbia, 
Puerto Rico, the United States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United States. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-103. Notice and opportunity for hearing. 


(a) Except as otherwise provided in subsection (b), the court may issue an 
order under this chapter only after notice and opportunity for a hearing, as 
appropriate in the circumstances. 

(b) The court may issue an order under this chapter: 

(1) Without prior notice if the circumstances require issuance of an 
order before notice is given; 

(2) After notice and without a prior hearing if the circumstances require 
issuance of an order before a hearing is held; or 

(3) After notice and without a hearing if no interested party timely 
requests a hearing. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-104. Scope — Exclusions. 


(a) Except as otherwise provided in subsection (b) or (c), this chapter applies 
to a receivership for an interest in real property and any personal property 
related to or used in operating the real property. 

(b) This chapter does not apply to a receivership for an interest in real 
property improved by one (1) to four (4) dwelling units unless: 

(1) The interest is used for agricultural, commercial, industrial, or min- 
eral-extraction purposes, other than incidental uses by an owner occupying 
the property as the owner’s primary residence; 

(2) The interest secures an obligation incurred at a time when the 
property was used or planned for use for agricultural, commercial, indus- 
trial, or mineral-extraction purposes; 

(3) The owner planned or is planning to develop the property into one (1) 
or more dwelling units to be sold or leased in the ordinary course of the 
owner’s business; or 

(4) The owner is collecting or has the right to collect rents or other income 
from the property from a person other than an affiliate of the owner. 

(c) This chapter does not apply to a receivership authorized by the law of 
this state, other than this chapter, in which the receiver is a governmental unit 
or an individual acting in an official capacity on behalf of the governmental 
unit. 

(d) This chapter does not limit the authority of a court to appoint a receiver 
under other state law. 


Pig hein a ea 
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(e) Unless displaced by a particular provision of this chapter, the principles 
of law and equity supplement this chapter. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-105. Power of court. 


The court that appoints a receiver under this chapter has exclusive juris- 
diction to direct the receiver and determine any controversy related to the 
receivership or receivership property. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-106. Appointment of receiver. 


(a) The court may appoint a receiver: 

(1) Before judgment, to protect a party that demonstrates an apparent 
right, title, or interest in real property that is the subject of the action, if the 
property or the property’s revenue-producing potential: 

(A) Is being subjected to or is in danger of waste, loss, dissipation, or 
impairment; or 

(B) Has been or is about to be the subject of a voidable transaction; 
(2) After judgment: 

(A) To carry the judgment into effect; or 

(B) To preserve nonexempt real property pending appeal or when an 
execution has been returned unsatisfied and the owner refuses to apply 
the property in satisfaction of the judgment; 

(3) In an action in which a receiver for real property may be appointed on 
equitable grounds; or 

(4) During the time allowed for redemption, to preserve real property sold 
in an execution or foreclosure sale and secure the property’s rents to the 
person entitled to the property’s rents. 

(b) In connection with the foreclosure or other enforcement of a mortgage, a 
mortgagee is entitled to appointment of a receiver for the mortgaged property 
i 

(1) Appointment is necessary to protect the property from waste, loss, 
transfer, dissipation, or impairment; 

(2) The mortgagor agreed in a signed record to appointment of a receiver 
on default; 

(3) The owner agreed, after default and in a signed record, to appointment 
of a receiver; 

(4) The property and any other collateral held by the mortgagee are not 
sufficient to satisfy the secured obligation; 

(5) The owner fails to turn over to the mortgagee proceeds or rents the 
mortgagee was entitled to collect; or 

(6) The holder of a subordinate lien obtains appointment of a receiver for 
the property. 

(c) The court may condition appointment of a receiver without prior notice 
under § 29-40-103(b)(1) or without a prior hearing under § 29-40-103(b)(2) on 
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the giving of security by the person seeking the appointment for the payment 
of damages, reasonable attorney’s fees, and costs incurred or suffered by any 
person if the court later concludes that the appointment was not justified. If 
the court later concludes that the appointment was justified, the court shall 
release the security. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-107. Disqualification from appointment as receiver — Disclo- 
sure of interest. 


(a) The court may not appoint a person as receiver unless the person submits 
to the court a statement under penalty of perjury that the person is not 
disqualified. 

(b) Except as otherwise provided in subsection (c), a person is disqualified 
from appointment as receiver if the person: 

(1) Is an affiliate of a party; 

(2) Has an interest materially adverse to an interest of a party; 

(3) Has a material financial interest in the outcome of the action, other 
than compensation the court may allow the receiver; 

(4) Has a debtor-creditor relationship with a party; or 

(5) Holds an equity interest in a party, other than a noncontrolling 
interest in a publicly-traded company. 

(c) A person is not disqualified from appointment as receiver solely because 
the person: 

(1) Was appointed receiver or is owed compensation in an unrelated 
matter involving a party or was engaged by a party in a matter unrelated to 
the receivership; 

(2) Is an individual obligated to a party on a debt that is not in default and 
was incurred primarily for personal, family, or household purposes; or 

(3) Maintains with a party a deposit account as defined in § 47-9-102(a). 
(d) A person seeking appointment of a receiver may nominate a person to 

serve as receiver, but the court is not bound by the nomination. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-108. Receiver’s bond — Alternative security. 


(a) Except as otherwise provided in subsection (b), a receiver shall post with 
the court a bond that: 

(1) Is conditioned on the faithful discharge of the receiver’s duties; 
(2) Has one (1) or more sureties approved by the court; 

(3) Is in an amount the court specifies; and 

(4) Is effective as of the date of the receiver’s appointment. 

(b) The court may approve the posting by a receiver with the court of 
alternative security, such as a letter of credit or deposit of funds. The receiver 
may not use receivership property as alternative security. Interest that accrues 
on deposited funds must be paid to the receiver on the receiver’s discharge. 
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(c) The court may authorize a receiver to act before the receiver posts the 
bond or alternative security required by this section. 

(d) Aclaim against a receiver’s bond or alternative security must be made 
not later than one (1) year after the date the receiver is discharged. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-109. Status of receiver as lien creditor. 


On appointment of a receiver, the receiver has the status of a lien creditor 
under: 

(1) The Uniform Commercial Code — Secured Transactions, compiled in 
title 47, chapter 9, as to receivership property that is personal property or 
fixtures; and 

(2) Title 66, as to receivership property that is real property. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-110. Security agreement covering after-acquired property. 


Except as otherwise provided by the law of this state, other than this 
chapter, property that a receiver or owner acquires after appointment of the 
receiver is subject to a security agreement entered into before the appointment 
to the same extent as if the court had not appointed the receiver. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-111. Collection and turnover of receivership property. 


(a) Unless the court orders otherwise, on demand by a receiver: 

(1) A person that owes a debt that is receivership property and is matured 
or payable on demand or on order shall pay the debt to or on the order of the 
receiver, except to the extent the debt is subject to setoff or recoupment; and 

(2) Subject to subsection (c), a person that has possession, custody, or 
control of receivership property shall turn the property over to the receiver. 
(b) Aperson that has notice of the appointment of a receiver and owes a debt 

that is receivership property may not satisfy the debt by payment to the owner. 

(c) If a creditor has possession, custody, or control of receivership property 
and the validity, perfection, or priority of the creditor’s lien on the property 
depends on the creditor’s possession, custody, or control, the creditor may 
retain possession, custody, or control until the court orders adequate protection 
of the creditor’s lien. 

(d) Unless a bona fide dispute exists about a receiver’s right to possession, 
custody, or control of receivership property, the court may sanction as civil 
contempt a person’s failure to turn the property over when required by this 
section. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 
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29-40-112. Powers and duties of receiver. 


(a) Except as limited by court order or the law of this state, other than this 
chapter, a receiver may: 

(1) Collect, control, manage, conserve, and protect receivership property; 

(2) Operate a business constituting receivership property, including pres- 
ervation, use, sale, lease, license, exchange, collection, or disposition of the 
property in the ordinary course of business; 

(3) In the ordinary course of business, incur unsecured debt and pay 
expenses incidental to the receiver’s preservation, use, sale, lease, license, 
exchange, collection, or disposition of receivership property; 

(4) Assert a right, claim, cause of action, or defense of the owner that 
relates to receivership property; 

(5) Seek and obtain instruction from the court concerning receivership 
property, exercise of the receiver’s powers, and performance of the receiver’s 
duties; 

(6) On subpoena, compel a person to submit to examination under oath, or 
to produce and permit inspection and copying of designated records or 
tangible things, with respect to receivership property or any other matter 
that may affect administration of the receivership; 

(7) Engage a professional as provided in § 29-40-115; 

(8) Apply to a court of another state for appointment as ancillary receiver 
with respect to receivership property located in that state; and 

(9) Exercise any power conferred by court order, this chapter, or a law of 
this state other than this chapter. 

(b) With court approval, a receiver may: 

(1) Incur debt for the use or benefit of receivership property other than in 
the ordinary course of business; 

(2) Make improvements to receivership property; 

(3) Use or transfer receivership property other than in the ordinary 
course of business as provided in § 29-40-116; 

(4) Adopt or reject an executory contract of the owner as provided in 
§ 29-40-117; 

(5) Pay compensation to the receiver as provided in § 29-40-121, and to 
each professional engaged by the receiver as provided in § 29-40-115; 

(6) Recommend allowance or disallowance of a claim of a creditor as 
provided in § 29-40-120; and 

(7) Make a distribution of receivership property as provided in § 29-40- 
120. 

(c) A receiver shall: 

(1) Prepare and retain appropriate business records, including a record of 
each receipt, disbursement, and disposition of receivership property; 

(2) Account for receivership property, including the proceeds of a sale, 
lease, license, exchange, collection, or other disposition of the property; 

(3) File with the county clerk of the county where the real property is 
located a copy of the order appointing the receiver and, if a legal description 
of the real property is not included in the order, the legal description; 

(4) Disclose to the court any fact arising during the receivership that 
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would disqualify the receiver under § 29-40-107; and 
(5) Perform any duty imposed by court order, this chapter, or the law of 
this state, other than this chapter. 
(d) The powers and duties of a receiver may be expanded, modified, or 
limited by court order. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-113. Duties of owner. 


(a) An owner shall: 

(1) Assist and cooperate with the receiver in the administration of the 
receivership and the discharge of the receiver’s duties; 

(2) Preserve and turn over to the receiver all receivership property in the 
owner’s possession, custody, or control; 

(3) Identify all records and other information relating to the receivership 
property, including a password, authorization, or other information needed 
to obtain or maintain access to or control of the receivership property, and 
make available to the receiver the records and information in the owner’s 
possession, custody, or control; 

(4) On subpoena, submit to examination under oath by the receiver 
concerning the acts, conduct, property, liabilities, and financial condition of 
the owner or any matter relating to the receivership property or the 
receivership; and 

(5) Perform any duty imposed by court order, this chapter, or the law of 
this state, other than this chapter. 

(b) If an owner is a person other than an individual, this section applies to 
each officer, director, manager, member, partner, trustee, or other person 
exercising or having the power to exercise control over the affairs of the owner. 

(c) Ifa person knowingly fails to perform a duty imposed by this section, the 
court may: 

(1) Award the receiver actual damages caused by the person’s failure, 
reasonable attorney’s fees, and costs; and 

(2) Sanction the failure as civil contempt. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-114. Stay — Injunction. 


(a) Except as otherwise provided in subsection (d) or ordered by the court, an 
order appointing a receiver operates as a stay, applicable to all persons, of an 
act, action, or proceeding: 

(1) To obtain possession of, exercise control over, or enforce a judgment 
against receivership property; and 

(2) To enforce a lien against receivership property to the extent the lien 
secures a claim against the owner that arose before entry of the order. 

(b) Except as otherwise provided in subsection (d), the court may enjoin an 
act, action, or proceeding against or relating to receivership property if the 
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injunction is necessary to protect the property or facilitate administration of 
the receivership. 
(c) Aperson whose act, action, or proceeding is stayed or enjoined under this 
section may apply to the court for relief from the stay or injunction for cause. 
(d) An order under subsection (a) or (b) does not operate as a stay or 
injunction of: 

(1) An act, action, or proceeding to foreclose or otherwise enforce a 
mortgage by the person seeking appointment of the receiver; 

(2) An act, action, or proceeding to perfect, or maintain or continue the 
perfection of, an interest in receivership property; 

(3) Commencement or continuation of a criminal proceeding; 

(4) Commencement or continuation of an action or proceeding, or enforce- 
ment of a judgment other than a money judgment in an action or proceeding, 
by a governmental unit to enforce the governmental unit’s police or regula- 
tory power; or 

(5) Establishment by a governmental unit of a tax liability against the 
owner or receivership property or an appeal of the liability. 

(e) The court may void an act that violates a stay or injunction under this 
section. 

(f) Ifa person knowingly violates a stay or injunction under this section, the 
court may: 

(1) Award actual damages caused by the violation, reasonable attorney’s 
fees, and costs; and 

(2) Sanction the violation as civil contempt. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-115. Engagement and compensation of professional. 


(a) With court approval, a receiver may engage an attorney, accountant, 
appraiser, auctioneer, broker, or other professional to assist the receiver in 
performing a duty or exercising a power of the receiver. The receiver shall 
disclose to the court: 

(A) The identity and qualifications of the professional; 

(B) The scope and nature of the proposed engagement; 

(C) Any potential conflict of interest; and 

(D) The proposed compensation. 

(b)(1) A person is not disqualified from engagement under this section solely 

because of the person’s engagement by, representation of, or other relation- 

ship with the receiver, a creditor, or a party. 

(2) This chapter does not prevent the receiver from serving in the 
receivership as an attorney, accountant, auctioneer, or broker when autho- 
rized by law. 

(c)(1) A receiver or professional engaged under subsection (a) shall file with 

the court an itemized statement of the time spent, work performed, and 

billing rate of each person that performed the work and an itemized list of 
expenses. 

(2) The receiver shall pay the amount approved by the court. 
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History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-116. Use or transfer of receivership property not in ordinary 
course of business. 


(a) As used in this section, “good faith” means honesty in fact and the 
observance of reasonable commercial standards of fair dealing. 

(b) With court approval, a receiver may use receivership property other than 
in the ordinary course of business. 

(c)(1) With court approval, a receiver may transfer receivership property 

other than in the ordinary course of business by sale, lease, license, 

exchange, or other disposition. 

(2) Unless the agreement of sale provides otherwise, a sale under this 
section is: 

(A) Free and clear of a lien of the person that obtained appointment of 
the receiver, any subordinate lien, and any right of redemption; and 
(B) Subject to a senior lien. 

(d) Alien on receivership property that is extinguished by a transfer under 
subsection (c) attaches to the proceeds of the transfer with the same validity, 
perfection, and priority the lien had on the property immediately before the 
transfer, even if the proceeds are not sufficient to satisfy all obligations secured 
by the lien. 

(e)(1) A transfer under subsection (c) may occur by means other than a public 

auction sale. 

(2) A creditor holding a valid lien on the property to be transferred may 
purchase the property and offset against the purchase price part or all of the 
allowed amount secured by the lien, if the creditor tenders funds sufficient to 
satisfy in full the reasonable expenses of transfer and the obligation secured 
by any senior lien extinguished by the transfer. 

(f) A reversal or modification of an order approving a transfer under 
subsection (c) does not affect the validity of the transfer to a person that 
acquired the property in good faith or revive against the person any len 
extinguished by the transfer, whether the person knew before the transfer of 
the request for reversal or modification, unless the court stayed the order 
before the transfer. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-117. Executory contract. 


(a) As used in this section, “timeshare interest” means an interest having a 
duration of more than three (3) years that grants its holder the right to use and 
occupy an accommodation, facility, or recreational site, whether improved or 
not, for a specific period less than a full year during any given year. 

(b) Except as otherwise provided in subsection (h), with court approval, a 
receiver may adopt or reject an executory contract of the owner relating to 
receivership property. The court may condition the receiver’s adoption and 
continued performance of the contract on terms appropriate under the circum- 
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stances. If the receiver does not request court approval to adopt or reject the 
contract within a reasonable time after the receiver’s appointment, the 
receiver is deemed to have rejected the contract. 

(c) A receiver’s performance of an executory contract before court approval 
under subsection (b) of its adoption or rejection is not an adoption of the 
contract and does not preclude the receiver from seeking approval to reject the 
contract. 

(d) Aprovision in an executory contract that requires or permits a forfeiture, 
modification, or termination of the executory contract because of the appoint- 
ment of a receiver or the financial condition of the owner does not affect a 
receiver’s power under subsection (b) to adopt the executory contract. 

(e) A receiver’s right to possess or use receivership property pursuant to an 
executory contract terminates on rejection of the executory contract under 
subsection (b). Rejection is a breach of the contract effective immediately 
before appointment of the receiver. A claim for damages for rejection of the 
contract must be submitted by the later of: 

(1) The time set for submitting a claim in the receivership; or 

(2) Thirty (380) days after the court approves the rejection. 

(f) If at the time a receiver is appointed, the owner has the right to assign an 
executory contract relating to receivership property under the law of this state, 
other than this chapter, the receiver may assign the executory contract with 
court approval. 

(g) If a receiver rejects under subsection (b) an executory contract for the 
sale of receivership property that is real property in possession of the 
purchaser or a real property timeshare interest, the purchaser may: 

(1) Treat the rejection as a termination of the executory contract, and in 
that case the purchaser has a lien on the property for the recovery of any 
part of the purchase price the purchaser paid; or 

(2) Retain the purchaser’s right to possession under the executory con- 
tract, and in that case the purchaser shall continue to perform all obligations 
arising under the executory contract and may offset any damages caused by 
nonperformance of an obligation of the owner after the date of the rejection, 
but the purchaser has no right or claim against other receivership property 
or the receiver on account of the damages. 

(h) A receiver may not reject an unexpired lease of real property under 
which the owner is the landlord if: 

(1) The tenant occupies the leased premises as the tenant’s primary 
residence; 

(2) The receiver was appointed at the request of a person other than a 
mortgagee; or 

(3) The receiver was appointed at the request of a mortgagee and: 

(A) The lease is superior to the lien of the mortgage; 

(B) The tenant has an enforceable agreement with the mortgagee or the 
holder of a senior lien under which the tenant’s occupancy will not be 
disturbed as long as the tenant performs the tenant’s obligations under 
the lease; 

(C) The mortgagee has consented to the lease, either in a signed record 
or by the mortgagee’s failure to timely object that the lease violated the 
mortgage; or 
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(D) The terms of the lease were’commercially reasonable at the time the 
lease was agreed to and the tenant did not know or have reason to know 
that the lease violated the mortgage. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-118. Defenses and immunities of receiver. 


(a) A receiver is entitled to all defenses and immunities provided by the law 
of this state, other than this chapter, for an act or omission within the scope of 
the receiver’s appointment. 

(b) A receiver may be sued personally for an act or omission in administer- 
ing receivership property only with approval of the court that appointed the 
receiver. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-119. Interim report of receiver. 


A receiver may file or, if ordered by the court, shall file an interim report that 
includes: 

(1) The activities of the receiver since appointment or a previous report; 

(2) Receipts and disbursements, including a payment made or proposed to 
be made to a professional engaged by the receiver; 

(3) Receipts and dispositions of receivership property; 

(4) Fees and expenses of the receiver and, if not filed separately, a request 
for approval of payment of the fees and expenses; and 

(5) Any other information required by the court. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 
29-40-120. Notice of appointment — Claim against receivership — 


Distribution to creditors. 


(a) Except as otherwise provided in subsection (f), a receiver shall give notice 
of appointment of the receiver to creditors of the owner by: 
(1) Deposit for delivery through first-class mail or other commercially 
reasonable delivery method to the last known address of each creditor; and 
(2) Publication as directed by the court. 
(b)(1) Except as otherwise provided in subsection (f), the notice required by 
subsection (a) must specify the date by which each creditor holding a claim 
against the owner that arose before appointment of the receiver must submit 
the claim to the receiver. 
(2) The date specified must be at least ninety (90) days after the later of 
notice under subdivision (a)(1) or last publication under subdivision (a)(2). 
(3) The court may extend the period for submitting the claim. 
(4) Unless the court orders otherwise, a claim that is not submitted timely 
is not entitled to a distribution from the receivership. 
(c) Aclaim submitted by a creditor under this section must: 
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(1) State the name and address of the creditor; 

(2) State the amount and basis of the claim; 

(3) Identify any property securing the claim; 

(4) Be signed by the creditor under penalty of perjury; and 

(5) Include a copy of any record on which the claim is based. 

(d) An assignment by a creditor of a claim against the owner is effective 
against the receiver only if the assignee gives timely notice of the assignment 
to the receiver in a signed record. 

(e)(1) At any time before entry of an order approving a receiver’s final report, 

the receiver may file with the court an objection to a claim of a creditor, 

stating the basis for the objection. 

(2) The court shall allow or disallow the claim according to the law of this 
state, other than this chapter. 

(f) If the court concludes that receivership property is likely to be insuffi- 
cient to satisfy claims of each creditor holding a perfected lien on the property, 
the court may order that: 

(1) The receiver need not give notice under subsection (a) of the appoint- 
ment to all creditors of the owner, but only such creditors as the court 
directs; and 

(2) Unsecured creditors need not submit claims under this section. 

(g) Subject to § 29-40-121: 

(1) Adistribution of receivership property to a creditor holding a perfected 
lien on the property must be made in accordance with the creditor’s priority 
under the law of this state, other than this chapter; and 

(2) A distribution of receivership property to a creditor with an allowed 
unsecured claim must be made as the court directs according to the law of 
this state, other than this chapter. 


History. Effective Dates. 
Acts 2018, ch. 731, $ 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-121. Fees and expenses. 


(a) The court may award a receiver from receivership property the reason- 
able and necessary fees and expenses of performing the duties of the receiver 
and exercising the powers of the receiver. 

(b) The court may order one (1) or more of the following to pay the 
reasonable and necessary fees and expenses of the receivership, including 
reasonable attorney’s fees and costs: 

(1) A person that requested the appointment of the receiver, if the 
receivership does not produce sufficient funds to pay the fees and expenses; 
or 

(2) A person whose conduct justified or would have justified the appoint- 
ment of the receiver under § 29-40-106(a)(1). 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 
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29-40-122. Removal of receiver — Replacement — Termination of 
receivership. 


(a) The court may remove a receiver for cause. 

(b) The court shall replace a receiver that dies, resigns, or is removed. 

(c) If the court finds that a receiver that resigns or is removed, or the 
representative of a receiver that is deceased, has accounted fully for and 
turned over to the successor receiver all receivership property and has filed a 
report of all receipts and disbursements during the service of the replaced 
receiver, the replaced receiver is discharged. 

(d) The court may discharge a receiver and terminate the court’s adminis- 
tration of the receivership property if the court finds that appointment of the 
receiver was improvident or that the circumstances no longer warrant con- 
tinuation of the receivership. If the court finds that the appointment was 
sought wrongfully or in bad faith, the court may assess against the person that 
sought the appointment: 

(1) The fees and expenses of the receivership, including reasonable 
attorney’s fees and costs; and 

(2) Actual damages caused by the appointment, including reasonable 
attorney’s fees and costs. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-123. Final report of receiver — Discharge. 


(a) On completion of a receiver’s duties, the receiver shall file a final report 
including: 
(1) A description of the activities of the receiver in the conduct of the 
receivership; 
(2) A list of receivership property at the commencement of the receiver- 
ship and any receivership property received during the receivership; 
(3) A list of disbursements, including payments to professionals engaged 
by the receiver; 
(4) A list of dispositions of receivership property; 
(5) A list of distributions made or proposed to be made from the receiver- 
ship for creditor claims; 
(6) Ifnot filed separately, a request for approval of the payment of fees and 
expenses of the receiver; and 
(7) Any other information required by the court. 
(b) If the court approves a final report filed under subsection (a) and the 
receiver distributes all receivership property, the receiver is discharged. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-124. Receivership in another state — Ancillary proceeding. 


(a) The court may appoint a receiver appointed in another state, or that 
person’s nominee, as an ancillary receiver with respect to property located in 
this state or subject to the jurisdiction of the court for which a receiver could 
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be appointed under this chapter, if: 
(1) The person or nominee would be eligible to serve as receiver under 
§ 29-40-107; and 
(2) The appointment furthers the person’s possession, custody, control, or 
disposition of property subject to the receivership in the other state. 
(b) The court may issue an order that gives effect to an order entered in 
another state appointing or directing a receiver. 
(c) Unless the court orders otherwise, an ancillary receiver appointed under 
subsection (a) has the rights, powers, and duties of a receiver appointed under 
this chapter. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-125. Effect of enforcement by mortgagee. 


(a) Arequest by a mortgagee for appointment of a receiver, the appointment 
of a receiver, or application by a mortgagee of receivership property or proceeds 
to the secured obligation does not: 

(1) Make the mortgagee a mortgagee in possession of the real property; 

(2) Make the mortgagee an agent of the owner; 

(3) Constitute an election of remedies that precludes a later action to 
enforce the secured obligation; 

(4) Make the secured obligation unenforceable; 

(5) Limit any right available to the mortgagee with respect to the secured 
obligation; or 

(6) Except as otherwise provided in subsection (b), bar a deficiency 
judgment pursuant to the law of this state, other than this chapter, 
governing or relating to a deficiency judgment. 

(b) If a receiver sells receivership property that pursuant to § 29-40-116(c) 
is free and clear of a lien, the ability of a creditor to enforce an obligation that 
had been secured by the lien is subject to the law of this state, other than this 
chapter, relating to a deficiency judgment. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-126. Uniformity of application and construction. 


In applying and construing this uniform act, consideration must be given to 
the need to promote uniformity of the law with respect to the law’s subject 
matter among states that enact it. 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-127. Relation to electronic signatures in global and national 
commerce act. 


This chapter modifies, limits, or supersedes the Electronic Signatures in 
Global and National Commerce Act (15 U.S.C. § 7001 et seq.) but does not 
modify, limit, or supersede Section 101(c) of that act (15 U.S.C. § 7001(c)) or 
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authorize electronic delivery of any of the notices described in Section 103(b) of 
that act (15 U.S.C. § 7003(b)). 


History. Effective Dates. 
Acts 2018, ch. 731, § 1. Acts 2018, ch. 731, § 3. July 1, 2018. 


29-40-128. Transition. 


This chapter does not apply to a receivership for which the receiver was 
appointed before July 1, 2018. 


History. Effective Dates. 
Acts 2018, ch’ 731, §°1. Acts 2018, ch. 731, § 3. July 1, 2018. 
CHAPTER 41 


ABUSIVE CIVIL ACTIONS 


Section 

29-41-101. Chapter definitions. 

29-41-102. Applicability. 

29-41-103. Defendant’s right to raise claim — Hearing on court’s own motion. 

29-41-104. Hearing to determine merits of defendant’s allegations. 

29-41-105. Evidence creating rebuttable presumption. 

29-41-106. Dismissal of abusive civil actions — Remedies — Costs. 

29-41-107. Restrictions on the filing of claims by plaintiff determined to be abusive civil action 
plaintiff. 


29-41-101. Chapter definitions. 


As used in this chapter: 

(1) “Abusive civil action” means a civil action filed by a plaintiff against a 
defendant with whom the plaintiff shares a civil action party relationship 
primarily to harass or maliciously injure the defendant and at least one (1) 
of the following factors are applicable: 

(A) Claims, allegations, and other legal contentions made in the civil 
action are not warranted by existing law or by a reasonable argument for 
the extension, modification, or reversal of existing law, or the establish- 
ment of new law; 

(B) Allegations and other factual contentions made in the civil action 
are without the existence of evidentiary support; or 

(C) Issue or issues that are the basis of the civil action have previously 
been filed in one (1) or more other courts or jurisdictions by the same, and 
the actions have been litigated and disposed of unfavorably to the plaintiff; 
(2) “Abusive civil action plaintiff’ means a person who files a civil action 

that a court of record has determined to be an abusive civil action and 
against whom prefiling restrictions have been imposed pursuant to this 
chapter; 

(3) “Civil action” means a civil action, as defined in Rule 2 of the 
Tennessee Rules of Civil Procedure; 

(4) “Civil action defendant” means a person or persons against whom a 
civil action has been filed that a court of record has determined to be an 
abusive civil action and imposed prefiling restrictions against the abusive 
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civil action plaintiff pursuant to this chapter; 

(5) “Civil action party relationship” means the plaintiff commencing a 
civil action and the civil action defendant fall within one (1) of the following 
categories: 

(A) Adults who are current or former spouses; 

(B) Adults who live together or who have lived together; 

(C) Adults who are dating or who have dated or who have or had a 
sexual relationship. As used in this subdivision (5)(C), “dating” and 
“dated” do not include fraternization between two (2) individuals in a 
business or social context; 

(D) Adults related by blood or adoption; 

(EZ) Adults who are related or were formerly related by marriage; or 

(F) Adult children of a person in a relationship that is described in 
subdivisions (5)(A)-(E); and 
(6) “Harass or maliciously injure” means the civil action determined to be 

an abusive civil action was filed with the intent or was primarily designed to: 

(A) Exhaust, deplete, impair, or adversely impact the civil action 
defendant’s financial resources unless: 

(i) Punitive damages are requested and appropriate; or 

(ii) A change in the circumstances of the parties provides a good faith 
basis to seek a change to a financial award, support, or distribution of 
resources; 

(B) Prevent or interfere with the ability of the civil action defendant to 
raise a child or children for whom the civil action defendant has legal 
custody in the manner the civil action defendant deems appropriate unless 
the civil action plaintiff has a lawful right to interfere and a good faith 
basis for doing so; 

(C) Force, coerce, or attempt to force or coerce the civil action defendant 
to agree to or make adverse concessions concerning financial, custodial, 
support, or other issues when the issues in question have been previously 
litigated and decided in favor of the civil action defendant; 

(D) Force, coerce, or attempt to force or coerce the civil action defendant 
to alter, engage in, or refrain from engaging in conduct when the conduct 
is lawful and is conduct in which the civil action defendant has the right 
to engage; 

(E) Impair, or attempt to impair the health or well-being of the civil 
action defendant or a dependent of the civil action defendant; 

(F) Prevent, interfere, or adversely impact the ability of the civil action 
defendant to pursue or maintain a livelihood or lifestyle at the same or 
better standard as the civil action defendant enjoyed prior to the filing of 
the action primarily for the purpose of harassing or maliciously injuring 
the civil action defendant; or 

(G) Impair, diminish, or tarnish the civil action defendant’s reputation 
in the community or alienate the civil action defendant’s friends, col- 
leagues, attorneys, or professional associates by subjecting parties without 
knowledge of or not reasonably relevant to the civil action to unreasonably 
or unnecessarily complex, lengthy, or intrusive interrogatories or deposi- 
tions. 
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History. 
Acts 2018, ch. 872, § 1. 


Code Commission Notes. Acts 2018, ch. 872, 
§ 1 enacted a new chapter 40, §§ 29-40-101 — 
29-40-107; however, chapter 40 was previously 
enacted by Acts 2018, ch. 731, § 1; therefore, 
the enactment by Acts 2018, ch. 872, § 1 was 
designated as chapter 41, §§ 29-41-101 — 29- 
41-107 by authority of the Code Commission. 


29-41-102. Applicability. 


ABUSIVE CIVIL ACTIONS 


29-41-104 


Compiler’s Notes. 

Acts 2018, ch. 872, § 2 provided that evi- 
dence of conduct constituting an abusive civil 
action under this chapter that occurred prior to 
July 1, 2018 may be used for a motion made 
pursuant to § 29-41-103(a) on or after July 1, 
2018. 


Effective Dates. 
Acts 2018, ch. 872, § 2. July 1, 2018. 


This chapter shall only apply to a civil action filed by a plaintiff against a 
defendant or defendants with whom the plaintiff shares a civil action party 


relationship. 


History. 
Acts 2018, ch. 872, § 1. 


Code Commission Notes. Acts 2018, ch. 872, 
§ 1 enacted a new chapter 40, §§ 29-40-101 — 
29-40-107; however, chapter 40 was previously 
enacted by Acts 2018, ch. 731, § 1; therefore, 
the enactment by Acts 2018, ch. 872, § 1 was 
designated as chapter 41, §§ 29-41-101 — 29- 
41-107 by authority of the Code Commission. 


Compiler’s Notes. 

Acts 2018, ch. 872, § 2 provided that evi- 
dence of conduct constituting an abusive civil 
action under this chapter that occurred prior to 
July 1, 2018 may be used for a motion made 
pursuant to § 29-41-103(a) on or after July 1, 
2018. 


Effective Dates. 
Acts 2018, ch. 872, § 2. July 1, 2018. 


29-41-103. Defendant’s right to raise claim — Hearing on court’s own 


motion. 


(a) If a civil action is filed and the defendant to the action believes it to be an 
abusive civil action, the claim may be raised by the defendant: 
(1) In the answer to the civil action; or 
(2) By motion made at any time during the civil action. 
(b) The court may, on its own motion, determine that a hearing pursuant to 
§ 29-41-104 is necessary to determine if the civil action is an abusive civil 


action. 


History. 
Acts 2018, ch. 872, § 1. 


Code Commission Notes. Acts 2018, ch. 872, 
§ 1 enacted a new chapter 40, §§ 29-40-101 — 
29-40-107; however, chapter 40 was previously 
enacted by Acts 2018, ch. 731, § 1; therefore, 
the enactment by Acts 2018, ch. 872, § 1 was 
designated as chapter 41, §§ 29-41-101 — 29- 
41-107 by authority of the Code Commission. 


Compiler’s Notes. 

Acts 2018, ch. 872, § 2 provided that evi- 
dence of conduct constituting an abusive civil 
action under this chapter that occurred prior to 
July 1, 2018 may be used for a motion made 
pursuant to § 29-41-103(a) on or after July 1, 
2018. 


Effective Dates. 
Acts 2018, ch. 872, § 2. July 1, 2018. 


29-41-104. Hearing to determine merits of defendant’s allegations. 


(a) If the defendant to a civil action alleges, either by answer to the civil 
action or by motion made at any time the action is pending, that the action 
constitutes an abusive civil action and that the person filing the action is an 
abusive civil action plaintiff, the court shall conduct a hearing to determine the 
merits of the defendant’s allegations. 


29-41-105 
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(b) At the time set for the hearing on the alleged abusive civil action, the 
court shall hear all relevant testimony and may require any affidavits, 
documentary evidence, or other records the court deems necessary. 


History. 
Acts 2018, ch. 872, § 1. 


Code Commission Notes. Acts 2018, ch. 872, 
§ 1 enacted a new chapter 40, §§ 29-40-101 — 
29-40-107; however, chapter 40 was previously 
enacted by Acts 2018, ch. 731, § 1; therefore, 
the enactment by Acts 2018, ch. 872, § 1 was 
designated as chapter 41, §§ 29-41-101 — 29- 
41-107 by authority of the Code Commission. 


Compiler’s Notes. 

Acts 2018, ch. 872, § 2 provided that evi- 
dence of conduct constituting an abusive civil 
action under this chapter that occurred prior to 
July 1, 2018 may be used for a motion made 
pursuant to § 29-41-103(a) on or after July 1, 
2018. 


Effective Dates. 
Acts 2018, ch. 872, § 2. July 1, 2018. 


29-41-105. Evidence creating rebuttable presumption. 


At the hearing conducted pursuant to § 29-41-104, evidence of any of the 
following creates a rebuttable presumption that the civil action is an abusive 
civil action and that the person filing the action is an abusive civil action 
plaintiff and prefiling restrictions should be imposed upon the abusive civil 
action plaintiff: 

(1) The same or substantially similar issues between the same or sub- 
stantially similar civil action parties that are the subject of the alleged 
abusive civil action have been litigated against the civil action defendant 
within the past five (5) years in another court within the judicial district or 
another judicial district and the actions were dismissed on the merits or with 
prejudice against the civil action plaintiff; 

(2) The alleged abusive civil action plaintiff has used the same or 
substantially similar issues that are the subject of the current civil action as 
the basis for an adverse complaint against the civil action defendant to a 
regulatory or licensing board and the regulatory or licensing board dis- 
missed the complaint after a contested case hearing in compliance with the 
Uniform Administrative Procedures Act, compiled in title 4, chapter 5; 

(3) The alleged abusive civil action plaintiff has been sanctioned under 
Rule 11 of the Tennessee Rules of Civil Procedure or a similar rule or law in 
another state or the federal government for filing one (1) or more frivolous, 
vexatious, or abusive civil actions within the past ten (10) years of filing the 
current civil action alleged to be abusive and the previous frivolous, 
vexatious, or abusive civil actions involved the same or substantially the 
same issues between the same or substantially the same civil action parties; 
or 

(4) Acourt of record in another judicial district has determined that a civil 
action filed against the civil action defendant was an abusive civil action and 
is under or has been under prefiling restrictions in that judicial district. 


History. 
Acts 2018, ch. 872, § 1. 


Code Commission Notes. Acts 2018, ch. 872, 
§ 1 enacted a new chapter 40, §§ 29-40-101 — 
29-40-107; however, chapter 40 was previously 
enacted by Acts 2018, ch. 731, § 1; therefore, 
the enactment by Acts 2018, ch. 872, § 1 was 


designated as chapter 41, §§ 29-41-101 — 29- 
41-107 by authority of the Code Commission. 


Compiler’s Notes. 

Acts 2018, ch. 872, § 2 provided that evi- 
dence of conduct constituting an abusive civil 
action under this chapter that occurred prior to 
July 1, 2018 may be used for a motion made 
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pursuant to § 29-41-103(a) on or after July 1, 
2018. 


Effective Dates. 
Acts 2018, ch. 872, § 2. July 1, 2018. 


29-41-106. Dismissal of abusive civil actions — Remedies — Costs. 


(a) If the court finds by a preponderance of the evidence that a person filing 
a civil action is an abusive civil action plaintiff, and that any or all civil actions 
filed by the abusive civil action plaintiff against the abusive civil action 
defendant that are pending before the court are abusive civil actions, the civil 
actions shall be dismissed. 

(b) In addition to dismissal of any pending abusive civil action within the 
jurisdiction of the court, the court shall: 

(1) Tax all costs of any abusive civil action pending in the court at the time 
of the court’s finding pursuant to subsection (a) against the abusive civil 
action plaintiff; 

(2) Award the civil action defendant reasonable attorney fees and all 
reasonable costs of defending the abusive civil action; and 

(3) Impose prefiling restrictions upon any civil action the abusive civil 
action plaintiff attempts to file for a period of not less than forty-eight (48) 
months nor more than seventy-two (72) months. 

(c) Ifa civil action defendant alleges that a claim is an abusive civil action 
or that the plaintiff is an abusive civil action plaintiff, and the court finds by a 
preponderance of the evidence that the action was not an abusive civil action 
or that the plaintiff is not an abusive civil action plaintiff, the court may grant 
to the plaintiff such remedies as may be just, including granting judgment in 
favor of the plaintiff, granting partial judgment in favor of the plaintiff, or 
allowing factual interpretations in favor of the plaintiff. 

(d) If a civil action defendant alleges that a claim is an abusive civil action 
or that the plaintiff is an abusive civil action plaintiff, and the court finds by a 
preponderance of the evidence that the action was not an abusive civil action 
or that the plaintiff is not an abusive civil action plaintiff, the court may: 

(1) Tax all costs related to litigating the issue of whether the action is an 
abusive civil action or whether the plaintiff is an abusive civil action 
plaintiff, against the civil action defendant who made the claim; and 

(2) Award the civil action plaintiff reasonable attorney fees and all 
reasonable costs of defending the claim that the action was an abusive civil 
action or that the plaintiff was an abusive civil action plaintiff. 


History. 
Acts 2018, ch. 872, § 1. 


Code Commission Notes. Acts 2018, ch. 872, 
§ 1 enacted a new chapter 40, §§ 29-40-101 — 
29-40-107; however, chapter 40 was previously 
enacted by Acts 2018, ch. 731, § 1; therefore, 
the enactment by Acts 2018, ch. 872, § 1 was 
designated as chapter 41, §§ 29-41-101 — 29- 
41-107 by authority of the Code Commission. 


Compiler’s Notes. 

Acts 2018, ch. 872, § 2 provided that evi- 
dence of conduct constituting an abusive civil 
action under this chapter that occurred prior to 
July 1, 2018 may be used for a motion made 
pursuant to § 29-41-103(a) on or after July 1, 
2018. 


Effective Dates. 
Acts 2018, ch. 872, § 2. July 1, 2018. 
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29-41-107. Restrictions on the filing of claims by plaintiff determined 
to be abusive civil action plaintiff. 


(a) Except as provided in this section, a person whom a court of record has 
determined to be an abusive civil action plaintiff and against whom prefiling 
restrictions have been imposed is prohibited from instituting a civil action 
against the abusive civil action defendant for the period of time the prefiling 
restrictions are in effect, or from continuing a civil action that was instituted 
against the same civil action defendant prior to the date the person was 
determined to be an abusive civil action plaintiff. 

(b) Notwithstanding subsection (a) and consistent with the Constitution of 
Tennessee, Article I, § 17, an abusive civil action plaintiff against whom 
prefiling restrictions have been imposed may seek permission to file a civil 
action using the procedure set out in subsection (c). 

(c)(1) An abusive civil action plaintiff against whom prefiling restrictions 
have been imposed pursuant to this chapter who wishes to institute a civil 
action in a court of record during the time the abusive civil action plaintiff is 
under filing restrictions must first appear before the judge who imposed the 
prefiling restrictions to make application for permission to institute the civil 
action. 

(2)(A) The judge may examine witnesses, including the abusive civil action 

plaintiff and the civil action defendant, to determine if the proposed civil 

action is or is not an abusive civil action and if there are reasonable and 
legitimate grounds upon which the complaint is based. 

(B) There is a rebuttable presumption that any proposed civil action is 
an abusive civil action if any of the defendants in the proposed action were 
civil action defendants in one (1) or more of the actions that were the basis 
for the person being declared an abusive civil action plaintiff. 

(3)(A) If the judge who imposed the prefiling restrictions believes that the 

civil action the abusive civil action plaintiff is making application to file 

will be an abusive civil action, the application shall be denied and the 
judge shall determine a time when the person may next make application 
to file a civil action. 

(B) Ifthe judge reasonably believes that the civil action the abusive civil 
action plaintiff is making application to file will not be an abusive civil 
action, the judge may grant the application and issue an order permitting 
the filing of the civil action. The order shall be attached to the front of the 
complaint when the abusive civil action plaintiff files the civil action with 
the clerk. The defendant to the action shall be served with a copy of the 
order at the same time the complaint is served. 

(4) The findings of the judge shall be reduced to writing and made a part 
of record in the matter. If the abusive civil action plaintiff disputes the 
finding of the judge, the abusive civil action plaintiff may appeal to the 
presiding judge of the judicial district of the sanctioning judge. If the 
sanctioning judge is the presiding judge, the presiding judge shall randomly 
select two (2) other judges of courts of record in the judicial district to review 
the findings of the sanctioning judge. If there are not two (2) other judges in 
the judicial district available, the presiding judge may select a judge from an 
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adjoining judicial district to review the findings. If the presiding judge or 
both reviewing other judges believe that the civil action the person is making 
application to file is not an abusive civil action, the findings of the 
sanctioning judge are overruled and both judges shall sign an order 
permitting the filing of the action. The order shall be entered and attached 
to the complaint and the defendant shall be served with a copy of the order 
at the same time the complaint is served. 

(d) Ifthe application for the filing of a civil action is granted pursuant to this 
section, the period of time commencing with the filing of the application 
requesting permission to file the action and ending with the issuance of an 
order permitting filing of the action shall not be computed as a part of an 
applicable period of limitations within which the civil action must be insti- 
tuted. 

(e) If after an abusive civil action plaintiff has made application and been 
granted permission to file a civil action pursuant to this section, the judge with 
jurisdiction over the action determines that the person is attempting to add 
parties, amend the complaint, or is otherwise attempting to alter the parties 
and issues involved in the civil action in a manner that the judge reasonably 
believes would make the action an abusive civil action, the judge may order a 
continuance or nonsuit of the action and return it to the presiding judge for 
further disposition. 

(f)(1) If a civil action defendant is served with a complaint from an abusive 
civil action plaintiff who filed a civil action in a judicial district in which the 
person has not been determined to be an abusive civil action plaintiff, and 
the complaint does not have an attached order from the judge who imposed 
the prefiling restrictions, the civil action defendant may obtain a certified 
copy of the order finding the person to be an abusive civil action plaintiff in 
another jurisdiction and send it to the judge where the new civil action was 
filed and the judge who imposed the prefiling restrictions. 

(2) If it is brought to the attention of the court, or on the court’s own 
motion, that a person against whom prefiling restrictions have been imposed 
has filed a civil action or continued a legal proceeding in the sanctioning 
judge’s judicial district, or in another judicial district, without application to 
do so being granted by the sanctioning judge pursuant to this section, or the 
abusive civil action plaintiff has attempted to file an action through another 
party, the court in which the civil action is pending shall dismiss the action 
or revoke the continuance. The sanctioning judge may take whatever action 
against the abusive civil action plaintiff deemed necessary for a violation of 
the court’s order. 

(3) If an abusive civil action plaintiff against whom prefiling restrictions 
have been imposed files a civil action and the order granting permission to 
file the action is not attached to the complaint or served on the defendant, 
the defendant is under no obligation or duty to respond to the complaint, 
answer interrogatories, appear for depositions, or any other responsive 
action required by rule or statute in a civil action. 

(g) If the judge who imposed the prefiling restrictions is no longer serving in 
the same capacity in the same judicial district where the restrictions were 
placed, any other judge in that judicial district may perform the review 
required and permitted by this section. 
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History. 
Acts 2018, ch. 872, § 1. 


Code Commission Notes. Acts 2018, ch. 872, 
§ 1 enacted a new chapter 40, §§ 29-40-101 — 
29-40-107; however, chapter 40 was previously 
enacted by Acts 2018, ch. 731, § 1; therefore, 
the enactment by Acts 2018, ch. 872, § 1 was 
designated as chapter 41, §§ 29-41-101 — 29- 
41-107 by authority of the Code Commission. 


Compiler’s Notes. 

Acts 2018, ch. 872, § 2 provided that evi- 
dence of conduct constituting an abusive civil 
action under this chapter that occurred prior to 
July 1, 2018 may be used for a motion made 
pursuant to § 29-41-103(a) on or after July 1, 
2018. 


Effective Dates. 
Acts 2018, ch. 872, § 2. July 1, 2018. 
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